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R. ALEXANDER ACOSTA, Secretary of the United States Department of Labor
("Secretary"), respectfully submits this Memorandum in Support of his Motion for a Temporary
Restraining Order ("TRO") pursuant to Federal Rule of Civil Procedure 65(a) and (b), to be
issued Ex Parte 1 and a Preliminary Injunction (1) prohibiting Defendants AEU Benefits, LLC
and AEU Holdings, LLC (collectively, "AEU"), and Black Wolf Consulting, Inc. ("Black
Wolf') (collectively, "Defendants") from exercising authority or control over the AEU Holdings,
LLC Employee Benefit Plan ("AEU Plan") 2 and any ofthe employer-sponsored ERISA-covered
employee benefit plans participating in the AEU Plan ("Participating Plans"), and (2) appointing
an independent fiduciary with exclusive authority and control over the AEU Plan, Participating
Plans, and plan assets. SO Trust Advisors, LLC ("SO Trust") and the AEU Plan are named as
Defendants in this action for the purpose of ensuring complete relief among the parties. See Fed.
R. Civ. P. 19(a). 3 The Secretary seeks an immediate Temporary Restraining Order and a
Preliminary Injunction to take effect after the expiration of the TRO. For the reasons set forth
below, the Secretary's motion should be granted.

1

Pursuant to Fed. R. Civ. P. 65(b)(1)(B) and Local Rule 5.5, the declaration of Bruce C. Canetti
regarding why the Motion should be Ex Parte is attached to this Motion as Exhibit 28.
2

This program has been referred to in the past and present by many names, including the Veritas
Employee Benefits Plan, Employers Network Association Plan, PHCS Multi-Plan Network, CIGNA
VEBA Trust Program, VEBA Health Benefit Plan, Black WolfPlan, Veritas Plan, and AEU Benefit Plan.
For purposes of this Memorandum, the program is referred to as the AEU Holdings, LLC Employee
Benefit Plan ("AEU Plan"), as reflected in the AEU Holdings, LLC Plan Document and Summary Plan
Description effective January 1, 2016. Although we use the term "AEU Plan" for simplicity, the AEU
Plan is a Multiple Employer Welfare Arrangmenet ("MEW A") providing benefits and holding assets for
at least 261 Participating Plans.
3

Specifically, SO Trust is named as a Defendant in this Action to ensure the bank accounts created and
held in its name, which are believed to hold AEU Plan and Participating Plan assets, can be frozen in
accordance with the Secretary's request for relief, and so the independent fiduciary appointed by this
Court may gain complete control of those accounts.
6

I. Summary of the Argument
The AEU Plan is a multiple employer welfare arrangement ("MEW A") operated by AEU
and Black Wolf for purposes of providing medical benefits to employers and their employees
across the United States. As part of its operations, the AEU Plan utilizes off-shore bank accounts
in Bermuda and hires various Bermuda entities to assist it in moving the Participating Plans'
assets outside of the jurisdiction of the United States.
Due to AEU and Black Wolfs violations of the fiduciary obligations set forth in Title I of
the Employee Retirement Income Security Act of 1974 ("ERISA"), as amended, 29 U.S.C. §
1001, et seq., the AEU Plan is woefully underfunded and has mounting unpaid claims that
exceed $26 million, for the period January 2016 to October 2017. Over $15 million in
processed claims from 2016 and over $11 million in processed claims for 2017 remain unpaid.
During the same time period as these claims have gone unpaid, AEU and Black Wolf have
enriched themselves substantially by paying themselves and other entities millions of dollars in
"fees." Meanwhile, hundreds of unsuspecting employers have joined the AEU Plan to provide
affordable medical benefits for their employees, only to have their employees be saddled with
thousands of dollars in unpaid medical claims-some facing escalating collections actions and
others unable to obtain life-saving treatment.
The abuse of the AEU Plan and Participating Plans by Defendants is obvious if one looks
at recent figures. In just the first five months of 2017, participating employers paid over $22
million in contributions for their insurance coverage. Thus, in just the first five months of2017,
the AEU Plan had $22 million at its disposal. However, in the first nine months of2017, from
January 1, 2017 to October 2, 2017, Defendants only used approximately $10 million of these
7

funds to pay claims- leaving Defendants with at least $12 million. The funds with Defendants
are actually significantly higher because the $22 million figure does not account for
contributions paid from June 1, 2017 to October 2, 2017. With Defendants taking significantly
more in fees than the AEU Plan is paying out for claims, the AEU Plan is unable to function
properly and is causing immense and irreparable harm to the Participating Plans' participants.
An Ex Parte TRO and Preliminary Injunction are necessary to preserve the Participating
Plans' assets and prevent them from being moved to Bermuda; stop the payment of excessive
fees to various entities; and ensure, as best as possible, that no more participants incur claims that
will go unfunded. The TRO will appoint an independent fiduciary to take control of the AEU
Plan and Participating Plans, obtain all documents needed to manage and administer the AEU
Plan and Participating Plans, and take control of all of the Participating Plans' assets. Without a
TRO and an independent fiduciary, the AEU Plan and Participating Plans will suffer an
irreparable injury because participants will continue to incur claims that will not be funded,
assets will continue to be siphoned off by Defendants, and funds will continue to be moved to
Bermuda. It is critical to issue the TRO Ex Parte because if Defendants receive notice ofthe
motion for the TRO, they will be able to continue their practice of moving all of the Participating
Plans' assets to Bermuda outside the reach of this court's jurisdiction. For these same reasons,
without a TRO there is no adequate remedy at law.
There is more than a reasonable likelihood that the Secretary will succeed on the merits
of his allegations that the Defendants have violated multiple provisions of ERISA. To show a
violation ofERISA, the Secretary need show (1) there is one or more ERISA-covered health
plans; (2) the existence of plan assets; (3) Defendants AEU and Black Wolf are fiduciaries and
parties in interest; and (4) Defendants violated ERISA by either failing to carry out their
8

fiduciary duties prudently, failing to do so loyally to the Participating Plans and their
participants, or by violating one of ERISA's statutory prohibited transactions or trust
requirements. As explained in this memorandum, the Secretary can easily prove these elements.
As fiduciaries to the Participating Plans, Defendants committed multiple ERISA
violations. First, AEU violated ERISA§§ 403(a) and 404(b) by failing to keep the Participating
Plans' assets in a trust account in the Participating Plans' name or in the name of a named trustee
within the jurisdiction of the district courts of the United States. Second, AEU violated ERISA's
prudence and loyalty requirements under ERISA § 404(a) and engaged in prohibited transactions
under ERISA§ 406(a) and (b) by using the Participating Plans' assets to pay excessive aggregate
administrative fees and expenses, including fees to itself. Third, Black Wolf violated ERISA's
prudence and loyalty requirements under ERISA § 404(a) and engaged in prohibited transactions
under ERISA§ 406(a) and (b) by paying itself excessive fees from the Participating Plans'
contributions. Fourth, AEU and Black Wolf violated ERISA's prudence and loyalty
requirements under ERISA§ 404(a) by failing to pay claims and failing to disclose the AEU
Plan's failure to pay claims and inadequate funding to existing and new employers.
The balance of harm to the Participating Plans and the participants outweighs any
potential harm to Defendants and the public interest favors the relief in the TRO. Ifthe TRO and
preliminary injunction are not entered, the Participating Plans' assets will continue to be depleted
to pay for excessive fees and funds will continue to be transferred to Bermuda. This results in
thousands of participants incurring additional medical claims that will never be paid. Current
and former participants report being turned away by their doctors because claims have gone
unpaid. They have had to forego life-saving treatments for cancer and other illnesses. Parents
who have just given birth are saddled with unanticipated medical claims at the same time they
9

are trying to care for their newborn children. Collections agencies are calling and knocking at
their doors. Many fear for their family's future financial security. Despite the over $26 million
in current unpaid claims and the harm facing these participants, Defendants continue to seek out
new, unsuspecting employers to feed what is to them, a very profitable enterprise.
II. Relief Sought

In his motion, the Secretary, consistent with his congressional mandate and authority
under ERISA, seeks judicial intervention to immediately restrain and enjoin Defendants from
exercising any authority or control with respect to the management of the AEU Plan, the
Participating Plan, and plan assets. The Secretary also requests the Court appoint an independent
fiduciary to assume control of the management and administration of the AEU Plan and
Participating Plans. Among other things, the Secretary requests a temporary freeze be placed on
specific bank accounts where the Participating Plans' assets are believed to exist, in order to
preserve these assets from being improperly dissipated and to enable the independent fiduciary to
conduct an accounting of all available assets, administer and pay claims, pay service providers,
and terminate the AEU Plan. As detailed in the proposed order, the independent fiduciary should
be granted exclusive control over Defendants' operations with respect to the AEU Plan and
Participating Plans, all information necessary to manage and administer the AEU Plan and
Participating Plans from Defendants, and over all bank accounts where Participating Plans'
assets are believed to exist.
Furthermore, because a number of the accounts the Secretary believes hold Participating
Plans' assets are located in offshore Bermuda bank accounts as discussed in more detail infra,
the Secretary requests this TRO be issued Ex Parte, in order to give control over these bank
accounts to the independent fiduciary, without alerting Defendants. Defendants provided
10

evasive responses when the Secretary attempted to determine who controls Participating Plans'
assets and where all of the assets are located. The movement of assets to Bermuda and the
failure to account for significant expenses are fundamental problems that have caused the severe
underfunding of the AEU Plan. This severe underfunding and the significant possibility of
Participating Plans' assets continuing to move outside this Court's jurisdiction serve as
legitimate and substantial justification for an Ex Parte TRO. Louis Vuitton Malleteer. S.A. v.
cheapwholesalereplica.com, No. 1:12-CV-21026-KMM, 2012 WL 12873547, at *3 (S.D. Fla.
Mar. 22, 2012) (finding Ex Parte order was warranted when plaintiff has shown "Defendants
will hide or transfer their ill-gotten assets beyond the jurisdiction of this Court unless those assets
are restrained."). In addition, at this time the Secretary cannot know the full universe of
documents the independent fiduciary will require in order to effectively administer, wind down,
and terminate the AEU Plan and Participating Plans. An Ex Parte order is appropriate to ensure
preservation of Defendants' documents with respect to the AEU Plan and any accounts believed
to be holding Participating Plans' assets.
The TRO is appropriately limited in scope to the bank accounts that hold only the
Participating Plans' assets and to documents necessary for the administration of the plans and
identification of plan assets. These accounts are not personal accounts or general accounts of
Defendants' businesses. Black Wolf represented to all employers repeatedly on every monthly
invoice that the bank account at Bank of Pontiac was a trust account for the AEU Plan. (Ex. 1).
SD Trust created the bank accounts at Iberia Bank solely to hold the Participating Plans' assets.
(Ex. 2).
As we discuss infra, in the absence of immediate injunctive relief, the likelihood of
irreparable harm to the Participating Plans and their participants is evident. It is imperative that,

It

to prevent irreparable harm, the independent fiduciary be granted the powers requested by the
Secretary. Defendants have taken or allowed their co-fiduciaries and service providers to take
undisclosed, excessive fees from plan assets; accrued upward of $26 million in unpaid claims;
and have failed to conduct a proper accounting of plan assets, all while still enrolling
unsuspecting employers in the AEU Plan and transferring a portion of the contributions collected
to Bermuda. Without this action, and without the appointment of an independent fiduciary, the
Secretary anticipates this harm will substantially increase to nearly 14,000 current and former
participants, many of whom the Secretary anticipates have experienced harm already. Examples
of such harm are evidenced in the attached participant declarations. (Ex. 4-7). 4

Participant

complaints to Defendants about unpaid claims have largely gone unanswered.
The Secretary's Motion is supported by the Declarations of David Rainey and Edward
Bogle, senior investigators with the Chicago Regional Office of the Employee Benefits Security
Administration of the U.S. Department of Labor ("EBSA"). (Ex. 8 ("Rainey Decl."); Ex. 9
("Bogle Dec!.")). The Rainey and Bogle Declarations are based on EBSA's investigation of
Black Wolf and reference documents received by EBSA during its investigation. The
Secretary's motion is also supported by the aforementioned participant declarations and the
declarations of the following: two third party claims administrators for the AEU Plan and
Participating Plans, Benefit Plan Administrators ("BPA") (Ex. I 0) and Tall Tree Administrators,
Inc. ("Tall Tree") (Ex. 11 ), with supporting exhibits; two employers who continue to participate
in the AEU Plan, Abbott House, LLC (Ex. 12) and Ken's Beverage, Inc. (Ex. 13), with

4

The Secretary has filed the participant declarations under seal to protect their privacy. Participant names
have been replaced with pseudonyms for purposes of this Motion and Memorandum. Participants are
referred to as "Participant A" (Ex. 4), "Participant B" (Ex. 5), "Participant C" (Ex. 6), and "Participant D"
(Ex. 7).
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supporting exhibits; and one of the principals of SD Trust, the company created to transfer and
hold Participating Plans' assets (Ex. 2), with supporting exhibits. There are also additional
documents provided as exhibits in support of this Motion.
Only this Court, in the exercise of its equity power, can provide the urgent and necessary
relief requested to prevent this irreparable harm from continuing. For these reasons and upon the
authority more fully discussed below, the Secretary's Motion for an Ex Parte TRO and a
Preliminary Injunction should be granted.

III. The Court has Authority under ERISA to Grant the Relief Sought by the Secretary
ERISA "broadly permits the court to fashion 'appropriate equitable relief."' Chesemore
v. Fenkell, 829 F.3d 803, 811 (7th Cir. 2016) (quoting 29 U.S.C. § 1132(a)(3)). In furtherance of
this goal, "Congress intended to make available the full range of legal and equitable remedies in
cases ofERISA violations." Whitfield v. Tomasso, 682 F. Supp. 1287, 1306 (E.D.N.Y. 1988)
(citing H. Rep. No. 93-127H, reprinted in 3 U.S. Code Cong. & Admin. News 4639, 4838, 4871
(1974)); accord Herman v. South Carolina Nat'l Bank, 140 F.3d 1413, 1423 (11th Cir. 1998) ("It
remains the intent of Congress that the courts use their power to fashion legal and equitable
remedies that not only protect participants and beneficiaries but deter violations of the law as
well."). Courts have held, under ERISA's broad remedial provisions, injunctive relief, such as
that sought in this action, is appropriate. See. e.g., Chao v. Malkani, 452 F.3d 290, 298 (4th Cir.
2006); Brock v. Robbins, 830 F.2d 640,647 (7th Cir. 1987); Katsaros v. Cody, 744 F.2d 270,
281 (2d Cir. 1984); Donovan v. Mazzola, 716 F.2d 1226, 1238-39 (9th Cir. 1983), cert. denied,
464 U.S. 1040 (1984); Iron Workers Local No. 272 v. Bowen, 624 F.2d 1255, 1262 (5th Cir.
1980).

13

One of the remedies expressly enumerated in ERISA is removal of a breaching fiduciary.
ERISA§ 409(a), 29 U.S.C. § l109(a); see Mertens v. Hewitt Assocs., 508 U.S. 248 (1993) (a
fiduciary is subject to such other equitable or remedial relief as the court may deem appropriate
including removal of the fiduciary). In addition to providing for the removal of existing plan
fiduciaries, such relief also includes the appointment of an independent fiduciary to carry out the
proper administration and management of benefit plans. Mazzola, 716 F.2d at 1238-39; see, e.g.,
Harris v. Maximus Multimedia Int'l, LLC, No. 12-CV-1208, 2013 WL 432626, at *2 (C.D. Ill.
Feb. 1, 2013); Perez v. Hanco, Inc., No. 3:14-CV-1908-PPS-CAN, 2015 WL 6118565, at *3
(N.D. Ind. Oct. 15, 20 15).

The Secretary's action and motion for a Temporary Restraining Order and Preliminary
Injunction fall squarely within ERISA's statutory charge and are in furtherance ofthe Secretary's
goal of protecting the Participating Plans' participants and beneficiaries. Given the broad
equitable relief available under ERISA, this Court has the authority to grant the relief requested
by the Secretary to preliminarily remove AEU and Black Wolf from any role as a fiduciary or
service provider to the Participating Plans; appoint an independent fiduciary with the authority to
conduct an accounting, negotiate and pay medical claims, and terminate the AEU Plan; and
transfer control of all accounts containing the Participating Plans' assets to the appointed
independent fiduciary.

IV. The Secretary Is Entitled to a TRO and Preliminary Injunction
The Secretary is entitled to a temporary restraining order and preliminary injunctive relief
because, as set forth fully below, he can establish all of the grounds necessary for the imposition
of such relief here. "To obtain a preliminary injunction, the moving party must demonstrate a
reasonable likelihood of success on the merits, no adequate remedy at law, and irreparable harm
14

absent the injunction." Planned Parenthood of Ind .. Inc. v. Comm'r oflnd. State Dep't Health,
699 F.3d 962, 972 (7th Cir. 20 12). The standards for issuing TROs and preliminary injunctions
are the same. Long v. Bd. OfEduc., Dist. 128, 167 F. Supp. 2d 988,990 (N.D. Ill. 2001); see
also Chicago United Indus., Ltd. v. City of Chicago, 445 F.3d 940, 943 (7th Cir. 2006)
(temporary restraining order kept in force by district court more than 20 days is deemed a
preliminary injunction).
Once the moving party makes his showing, "the district court weighs the balance of harm
to the parties if the injunction is granted or denied and also evaluates the effect of an injunction
on the public interest." Planned Parenthood, 699 F.3d at 972. These factors are weighed on a
"sliding scale"-"the more likely the party's chance of success on the merits, the less the balance
of harms need weigh in favor and vice-versa. ld. A court need only hold an evidentiary hearing
if "genuine issues of material fact are created by the response to a motion for a preliminary
injunction." In re Aimster Copyright Litig., 334 F.3d 643, 654 (7th Cir. 2003).

A. There Is More Than a Reasonable Likelihood the Secretary Will Succeed on the
Merits
ERISA is a comprehensive remedial statute designed to protect the interests of
participants and beneficiaries in employee benefit plans. Shaw v. Delta Air Lines, Inc., 463 U.S.
85, 90 (1983); Naclunan Corp. v. Pension Benefit Guar. Corp., 446 U.S 359,361-62 (1980);
Chao v. Linder, No. 05 C 3812,2007 WL 1655254, *6 (N.D. Ill. May 31, 2007) ("Linder 1").
The fiduciary obligations imposed by ERISA are "the highest known to the law." Linder I, 2007
WL 1655254 at *6. These obligations include the general duties of loyalty and prudence of
ERISA Section 404 that are firmly rooted in the common law of trusts. See Central States, Se. &
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Sw. Areas Pension Fund v. Central Transp., Inc., 472 U.S. 559, 570-71 (1985); 29 U.S.C.
§ 1104(a)(1)(A) and (B). 5
In ERISA§ 406, 29 U.S.C. § 1106, Congress strengthened and supplemented ERISA's
exacting fiduciary standards "by categorically barring certain transactions deemed 'likely to
injure the pension plan,'" called prohibited transactions. Harris Trust & Sav. Bk. v. Salomon
Smith Barney, Inc., 530 U.S. 238, 241-42 (2000) (citation omitted). "The legislative history of
these provisions underscores the absolute nature of their prohibitions." Freund v. Marshall &
Illsley Bank, 485 F. Supp. 629,637 (W.D. Wise. 1979). 6
The Secretary's Complaint alleges Defendants breached their fiduciary duties of loyalty
and prudence and engaged in prohibited transactions in violations of ERISA§§ 404 and 406, 29
U.S.C. §§ 1104, 1106, by paying themselves excessive, undisclosed fees; paying unreasonable
aggregate administrative fees and expenses; and failing to disclose the AEU Plan's inadequate
funding and inability to pay claims to current and new participants. The Complaint further
alleges that Defendants breached their fiduciary duties by failing to name or appoint a trustee,

5

The duty of loyalty requires fiduciaries to act with "complete and undivided loyalty" to plan participants
and beneficiaries and with an "eye single" to their interests. Leigh v. Engle, 727 F.2d 113, 123 (7th Cir.
1984); see 29 U.S.C. § 11 04(a)(l)(A). This rule against divided loyalties is designed "[t]o deter the
trustee from all temptation and to prevent any possible injury to the beneficiary" and "must be enforced
with uncompromising rigidity." NLRB v. Amax Coal Co., 453 U.S. 322,329-30 (1981). The duty of
prudence requires fiduciaries to act in good faith as an objectively prudent fiduciary familiar with the
facts would act, not simply as a prudent layperson would act. Eyler v. C.I.R., 88 F.3d 445, 454 (7th Cir.
1996) (ESOP fiduciary must act with care, skill, and diligence that prudent person would undertake in like
capacity, with same degree of familiarity with facts, and with similar aims); see 29 U.S.C. §
11 04(a)(l )(B).
6

Specifically, Section 406(a)(1), 29 U.S .C. § 1106(a)(l), prohibits a wide range of direct or indirect
transactions between plans and "parties in interest" who could otherwise take advantage of their insider
status to benefit themselves at the plan's expense. "Section 406(b) supplements the party . . in-interest
prohibitions of section 406(a) by prohibiting any fiduciary from acting in a situation in which he has a
personal interest which may conflict with the interest of the plan for which he acts." Freund, 485 F. Supp.
at 637.
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failing to keep the Participating Plans' assets in a trust account in a named trustee's name, and
failing to maintain the Participating Plans' assets within the United States in violation of ERISA
§§ 403(a) and 404(b), 29 U.S.C. §§ I I03(a), I I04(b).
To prevail on the merits, the Secretary must establish: ( 1) the existence of an "employee
benefit plan" covered by ERISA; (2) the existence of plan assets; (3) the defendants are
fiduciaries and parties in interest to ERISA-covered plans; and (4) facts sufficient to establish
breaches of the fiduciary duties set forth in§§ 402, 403, 404, and 406. See ERISA§§ 4(a)
(ERISA coverage of employee benefit plans), 40l(a) (fiduciary responsibility coverage), and 406
(requiring plan assets and parties in interest to prove violations); 29 U .S.C. §§ I 003(a), 11 04(a),
1106. The Secretary can easily meet all ofthese requirements in this matter. Accordingly, for
purposes ofthe requested TRO and preliminary injunction, there is more than a reasonable
likelihood the Secretary will succeed on the merits.

1. The Participating Plans Fall Within the Scope of the Secretary's
Enforcement Authority Under Title I of ERISA
The AEU Plan offers welfare benefits in connection with numerous ERISA-covered
7

plans sponsored by individual employers, some in the form of"VEBA trusts," which, taken
together, constitute a multiple employer welfare arrangement ("MEWA"). A MEW A itself may

7

The Internal Revenue Code ("IRC") governs voluntary employee beneficiary associations ("VEBA").
To be considered a VEBA and obtain exemption status, under IRC § SOS(c), all IRC § 501(c)(9)
organizations must file a Form I 024, Application for Recognition of Exemption Under Section 50 I (a) or
for Determination Under Section 120. To be considered a VEBA, the Internal Revenue Service ("IRS")
regulations require that (a) the organization is an employees' association; (b) membership is voluntary; (c)
substantially all of the organization's operations further the provision of "payment of life, sick, accident,
or other benefits to its members or their dependents or designated beneficiaries"; and (d) the net earnings
do not inure to the benefit of shareholders or any individual. 26 CFR § 1.50l(c)(9). Despite Defendants
marketing the AEU Plan as a VEBA and employers completing "VEBA Trust Agreements," there is no
evidence that the AEU Plan or Participating Plans meet the requirements of a VEBA, nor that Defendants
registered the AEU Plan or Participating Plans as§ 501(c)(9) organizations with the IRS.
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or may not be covered by ERISA. See MDPhysicians & Associates, Inc. v. State Bd. oflns., 957
F.2d 178, 181-183 (5th Cir. 1992) (distinguishing MEW As generally from MEW As that are
employee welfare benefit plans under ERISA). While the evidence establishes that the AEU
Plan itself is a non-ERISA covered MEW A, as discussed infra, the AEU Plan provides benefits
to ERISA-covered employer plans (i.e., the Participating Plans), and therefore falls within the
scope of the Secretary's enforcement authority under Title I of ERISA.

a. The AEU Plan is a Non-ERISA Covered MEWA
A MEW A is "an employee welfare benefit plan, or any other arrangement ... which is
established or maintained for the purpose of offering or providing any benefit described in
[ERISA§ 3(1)] to the employees oftwo or more employers (including one or more selfemployed individuals)." 29 U.S.C. § 1002(40). ERISA§ 3(1) provides that the tenn "employee
welfare benefit" plan shall include:
[A]ny plan, fund or program ... established or maintained by an
employer or by any employee organization, or by both, to the
extent that such plan, fund, or program was established or is
maintained for the purpose of providing for its participants or their
beneficiaries, through the purchase of insurance or otherwise (A)
medical, surgical, or hospital care or benefits, or benefits in the
event ofsickness ....
29 U.S.C. § 3(1) (emphasis added).
Section 3(5) defines the tenn "employer" to mean "any person acting directly as an
employer, or indirectly in the interest of an employer, in relation to an employee benefit plan;
and includes a group or association of employers acting for an employer in such capacity." 29
U.S.C. § 3(5). "Courts have tended to examine two important characteristics in detennining
whether a particular organization is acting in the interest of the employer so as to bring its plan
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within the scope of ERISA."' Atlantic Health Care Benefits Trust v. Foster, 809 F. Supp. 365,
372 (M.D. Pa. 1992), affd, 6 F.3d 778 (3d Cir. 1993). To help ensure that the plan administrator
is acting in the best interest of the employers, there must be either "involvement of the individual
participating employers in the administration of the plan" or "some cohesive bond between the
employers, other than their common participation in the disputed plan." ld. at 372-73. See
Wise. Educ. Ass'n Ins. Trust v. Iowa State Bd. of Pub. Instruction, 804 F.2d 1059, 1063 (8th Cir.
I986). "A multi-employer plan is not within the ambit ofERISA if employers have no day-today involvement in its administration." Atlantic Health Care Benefits Trust, 809 F. Supp. at 372
(citing Taggart Corp. v. Life Health Benefits Admin. Inc., 6 I 7 F.2d I 208, I 2 I 0 (5th Cir. I 980)).
Here, the individual participating employers are not involved in the administration of the
AEU Plan; instead, they enroll into the AEU Plan, send their contributions to Black Wolf, and
expect health benefits in return. In addition, there is no cohesive bond between the employers
other than their common participation in the AEU Plan. See id. at 373. Black Wolf provided a
client list to EBSA investigators showing that 566 different employers participate or have
participated in the AEU Plan, from across 36 states and a variety of employer industries. (Ex. 8).
The wide range of employers participating in the AEU Plan is exemplified by the wide ranging
calls EBSA has fielded about the AEU Plan. EBSA's investigation found the participating
employers are headquartered in multiple States across the U.S. and come from a wide range of
industries. (Ex. 8). The participating employers appear to share only the desire for group health
insurance. Thus, the employer members appear to be "heterogeneous and unrelated" with no
common economic or representation interest unrelated to the provision of benefits. Credit
Managers Ass'n v. Kennesaw Life & Ace. Ins., 809 F.2d 617, 625 (9th Cir. 1987); Wise. Educ.
Ass'n Ins. Trust, 804 F.2d at 1063. As such, the AEU Plan is not an ERISA-covered MEWA.
19

Crull v. Gen Ins. Co., 58 F.3d 1386, 1389 (9th Cir. 1995).
b. The AEU Plan Provides Benefits to ERISA-Covered Employer Plans
However, the evidence is sufficient to show the employers involved in the AEU Plan
established separate ERISA-covered plans. Thus, even though the AEU Plan may not be an
ERISA-covered MEWA, the Secretary has enforcement authority over the operations of the
AEU Plan because it offers benefits in connection with these separate ERISA-covered plans. See
29 C.F.R. § 2560.521-1(b)(1).
"An employer ... can establish an ERISA plan rather easily." Kennesaw Life, 809 F.2d
at 625; see generally Brundage-Peterson v. Compcare Health Servs. Ins. Com., 877 F.2d 509,
511 (7th Cir. 1989). The Seventh Circuit has ruled that "'[i]n determining whether a plan, fund
or program ... is a reality a court must determine whether from the sun·Otmding circumstances a
reasonable person could ascertain the intended benefits, beneficiaries, source of financing, and
procedures for receiving benefits."' Diak v. Dwyer, Costello & Knox, 33 F.3d 809, 812 (7th Cir.
1994) (quoting Donovan v. Dillingham, 688 F.2d 1367, 1373 (11th Cir. 1982), as "the prevailing
test for determining whether a 'plan' has been established within the meaning of ERISA."). To
determine whether employee welfare benefit plans have been "established or maintained" by
individual employer subscribers to an insurance or other benefit program, courts have thus
applied a two-part test. See, e.g., Nw. Airlines, Inc. v. Fed. Ins. Co., 32 F.3d 349, 354 (8th Cir.
1994); Harris v. Ark. Book Co., 794 F.2d 358, 360 (8th Cir. 1986); Dillingham, 688 F.2d at
1373; MDPhysicians & Associates, Inc., 957 F.2d at 183. First, it must be determined whether
from the surrounding circumstances a reasonable person can ascertain the existence of individual
employer plans. Such individual employer plans will be deemed to exist if the circumstances
show arrangements intended to provide benefits that have an identifiable class of beneficiaries, a
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source of financing, and procedures for obtaining the benefits. Diak, 33 F.3d at 812 (quoting
Dillingham, 688 F.2d at 1373). Second, the plan must be shown to have been "established or
maintained" by the employer. See MDPhysicians & Associates, Inc., 957 F.2d at 183; Gruber v.
Hubbard Bert Karle Weber. Inc., 159 F.3d 780, 789-90 (3d. Cir. 1998). The level of employer
involvement required under the case law has not been high. See Kennesaw Life, 809 F.2d at 625
(" Even if an employer does no more than arrange for a 'group-type insurance program,' it can
establish an ERISA plan, unless it is a mere advertiser who makes no contributions on behalf of
employees."). Thus, an employer can establish an ERISA-covered plan even if it does not
purchase insurance for its employees but instead simply "subscrib[es] to a multi-employer tmst."
Gruber, 159 F.3d at 789.
In this case, both prongs ofthis test are easily met. Black Wolf provided EBSA with 135
agreements labeled "VEBA Trust Agreement and Declaration of Trust" ("VEBA Trust
Agreement"), demonstrating the existence of individual plans. (Ex. 8). During the period from
January 1, 2016 to October 31, 2016, the VEBA Trust Agreements were signed by various
individuals on behalf of 135 different employers participating in the AEU Plan. (Id.; Ex. 14).
Each VEBA Trust Agreement also evidences that the individual plans are established and
maintained by the employer, by designating the participating employer as the "Employer
Sponsor" of a VEBA trust, which the "Employer Sponsor" is creating "to segregate its employer
contributions and the contributions of its eligible employees from other company assets to fund
welfare benefit claims, stop loss insurance, [and] necessary administrative expenses." (Id.) The
Plan Document and Summary Plan Description ("SPD") for the AEU Plan describe in detail the
procedures for obtaining benefits and explain that the AEU Plan provides medical benefits paid
from employer and employee contributions. (Ex. 8; Ex. 15).
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In conclusion, the AEU Plan is merely a vehicle for funding the provision of benefits
(like an insurance company) to a number of individual ERISA-covered plans, and the Secretary
therefore has enforcement authority over the AEU Plan and Participating Plans. See U.S. Dep't
of Labor, MEW As - Multiple Employer Welfare Arrangements Under ERISA: A Guide to
Federal and State Regulation at47 (Aug. 2013) (available at https://www.dol.gov/sites/
default/files/ebsa/about-ebsa/our-activities/enforcement/healthcare-fraud/mewa-under-erisa-aguide-to-federal-and-state-regulation.pdf).

2. All Contributions Paid to Black Wolf are Plan Assets
The violations asserted by the Secretary herein relate to the manner in which plan assets,
aggregated from a collection of individually ERISA-covered plans formed into a MEW A, were
handled by Defendants. The Secretary alleges all the contributions paid by the Participating
Plans, comprised of employee and employer contributions, became plan assets once they were
segregated from the employers' general accounts and sent to Black Wolf. The precise amount of
employee and employer contributions varied by each employer, at the employer's discretion.
For the portion of these amounts comprised of employee contributions, the Secretary's
regulations conclusively establish employee contributions become plan assets after they are
segregated from the employer's account. 29 C.F.R. § 2510.3-102; see United States v. Whiting,
471 F.3d 792, 799 (7th Cir. 2006); see, e.g .. Perez v. Wallis, 77 F. Supp. 3d 730, 742 (N.D. Ill.
2014); Chao v. Unique Mfg. Co., 649 F. Supp. 2d 827, 833 (N.D. Ill. 2009). The employee
contributions are segregated from the employer's account when they are sent to Black Wolf, and
thus become plan assets at that time. Id.
Similarly, employer contributions become plan assets the moment they are sent to Black
Wolf from the employers, as they have been segregated from the employer's assets at that point.
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The contributions then remain plan assets until they are used to pay claims or necessary plan
expenses. Although the Secretary has not issued regulations regarding the plan asset status of
employer contributions to a welfare plan, the Secretary has maintained that employer
contributions are to be identified as plan assets on the basis of ordinary notions of property
rights. See generally Central Illinois Carpenters Health & Welfare Trust Fund v. S&S Fashion
Floors. Inc., 516 F.Supp.2d 931, 934 (C. D. Ill. 2007).
In general, the assets of a welfare plan include any property, tangible or intangible, in
which the plan has a beneficial ownership interest. The identification of plan assets would
therefore include consideration of any contract or other legal instrument involving the plan, as
well as the actions and representations of the parties involved. Advisory Opinion ("AO") 9222A, AO 92-24A; AO 94-31 A, 50 Fed. Reg. 961, 962 (Jan. 8, 1985). This reasoning was
adopted by the courts in Sec'y ofLaborv. Doyle, 657 F. App'x 117, 126 (3d Cir. 2016); RLJCS
Enters., Inc. v. Profl Benefit Trust, Inc., 438 F.Supp.3d 903,910 (N.D. Ill. 2006); and Metzler v.
Solidarity of Labor Orgs. Health & Welfare Fund, No. 95 Civ. 7247(KMW), 1998 WL 477964
(S.D.N.Y. Aug. 14, 1998). Here, as explained more fully below, employer contributions are plan
assets because, at the time Participating Plans sent contributions to Black Wolf, they intended
that these contributions be used to pay claims and necessary administrative expenses. This is
evidenced by documentation provided to the Participating Plans, including: (1) marketing
materials and invoices that show their contributions to be plan assets, and (2) to the extent some
employers execute any documents related to the AEU Plan, these documents establish that
employer contributions are plan assets.
a. The Marketing Materials and Invoices Establish Participating Plan
Contributions are Plan Assets
The most relevant documents for determining employer plan assets are the ones related to
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the individual plans, i.e., ones seen by the employers participating in the AEU Plan. For the vast
majority of participating employers, no executed documents exist. Black Wolf simply told these
employers they were paying contributions to Black Wolf to receive health benefits for their
employees. At most, they received some marketing materials and invoices from Black Wolf.
In one example, an initial letter from Black Wolf to employers briefly explained how
payments worked. The letter only stated that all payments are to be sent to Black Wolf. (Ex. 8;
Ex. 16). A second marketing document from Black Wolf, a power point presentation, referred to
the costs to join the AEU Plan as a $100 "set up fee" and a $20 monthly billing fee. (Ex. 8; Ex.
17). The power point presentation also indicates that the AEU Plan is a type of "VEBA"; that
plan "earnings" cannot benefit individuals; and that most ofthe contributions go to pay benefits.
(Ex. 17). This information shows that the employers correctly understood they were sending
contributions to Black Wolf to secure health and welfare benefits for their employees. (Ex. 12;
Ex. 13).
Although it is unclear how many employers received these or other, similar marketing
materials, all employers received invoices from Black Wolf consistently showing that all
payments were contribution payments to the AEU Plan. The invoices stated employees names,
the type of coverage the employee had selected (e.g., "Employee Only 1000 Plan"), and the
monthly "Price Each" for each participant. The only fee listed was a monthly billing fee of $20.
(Ex. 1; Ex. 12-A; Ex. 13-A). The invoices required that the payments be sent directly to Black
Wolf. (Id.) This is consistent with the two sample employer declarations, attached hereto, in
which they state they understood that the money they paid to Black Wolf was to obtain health
plan coverage and pay for associated expenses. (Ex. 12; Ex. 13). Thus, any employer receiving
the invoices would reasonably understand the payments to Black Wolf were payments to secure
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medical benefits. Based on the marketing materials and invoices, the evidence is sufficient to
establish that individual employers understood that all the money they paid to Black Wolf was to
secure medical benefits; and thus, the contributions became plan assets once they were sent to
Black Wolf. Doyle, 657 F. App'x. at 126.
b. Documents Signed by Employers Establish Participating Plan
Contributions are Plan Assets
To the extent a minority of the participating employers (approximately 150 ofthe 566
participating employers) signed documents when enrolling in the AEU Plan, these documents
support the finding that the employer contributions are plan assets when paid to Black Wolf.
These "trust" documents show that the individual employer, by its signature, creates a "trust" to
"segregate ... employer contributions and [employee] contributions from other company assets
to fund the welfare benefit claims, stop loss insurance, and necessary administrative expenses."
(Ex. 8). Other documents state that the individual employer, by its signature, establishes a trust
that "shall be used for the sole purpose of' providing healthcare benefits, and that "no part of the
Fund shall inure (other than payment of benefits duly payable by the Trust pursuant to the Plan)
to any private Person." (Ex. 18).
In sum, in accordance with ordinary notions of property rights, all of the materials
reviewed by employers, together with the act of paying a combined contribution amount to Black
Wolf, establish the employers' intent to grant a beneficial interest in the payments sent to the
AEU Plan on behalf of the Participating Plans. This leads to a reasonable belief among
participants and beneficiaries of the Participating Plans that the contributions secure the
promised benefits and are in fact plan assets. This is consistent with the Secretary's guidance.
See AO 92-22A, AO 92-24A; AO 94-31A, 50 Fed. Reg. 961,962 (Jan. 8, 1985).
Individual employers send their monthly contributions, consisting of employer and
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employee contributions, to Black Wolf for the purpose of receiving beneficial interest in the
contribution payments and medical claims funding to participants in the AEU Plan. Courts
looking at similar circumstances have held that the employer contributions become plan assets
once received by the MEWA. Doyle, 657 F. App'x at 126; see also Chao v. Crouse, 346 F.
Supp. 2d 975, 985 (S.D. Ind. 2004) (contributions paid by employers to a MEWA deposited
directly into plan administrator's corporate bank accounts were plan assets); Chao v. Graf, No.
CV-N-01-0698-DWH(RAM), 2002 WL 1611122, *8 (D. Nev. Feb. 1, 2002) ("Employee wage
deductions and employer contributions to fund the benefit programs are clearly plan assets.");
see generally Cline v. Indus. Maint. Eng'g & Contracting Co., 200 F.3d 1223, 1234 (9th Cir.
2000). Accordingly, all contributions sent to Black Wolf are plan assets at all points subsequent.

3. Defendants are Fiduciaries under ERISA
Fiduciary duties under ERISA are the "highest known to the law." Johnson v. Couturier,
573 F.3d 1067, 1077 (9th Cir. 2009) (citing Howard v. Shay, 100 F.3d 1484, 1488 (9th Cir.
1996), cert. denied, 520 U.S. 1237 (1997) (quoting Donovan v. Bierwirth, 680 F.2d 263,272 n. 8
(2d Cir. 1982), cert. denied, 459 U.S. 1069 (1982))). ERISA§ 3(21) defines "fiduciary" in broad
functional terms:
[A] person is a fiduciary with respect to a plan to the extent (i) he
exercises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control respecting
management or disposition of its assets ... or (iii) he has any discretionary
authority or discretionary responsibility in the administration of the plan.
29 U .S.C. § I 002(21 )(A); Thus, a person is a fiduciary if they exercise discretionary authority or
discretionary control over plan management; if they exercise any authority or control over plan
assets; or if they have discretionary authority or discretionary responsibility over plan
administration. Varity Corp. v. Howe, 516 U.S. 489,498 (1996); Brooks v. Pactiv Corp. 729
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F.3d 758,765-66 (7th Cir. 2013); IT Corp. v. Gen. Am. Life Ins. Co., 107 F.3d 1415, 1421 (9th
Cir. 1997) ('"Any' control over disposition of plan money makes the person who has the control
a fiduciary.").
a. Defendants AEU Holdings and AEU Benefits Are Fiduciaries and
Parties in Interest to the Participating Plans
AEU Holdings and AEU Benefits are limited liability companies registered in Delaware
and Texas, respectively, and managed by CEO Stephen Satler and Chief Risk and Operating
Officer Steven Goldberg. (Ex. 8). The names AEU Holdings and AEU Benefits are used
interchangeably on various AEU Plan documents and emails, with the short form "AEU" also
being used frequently in documents, and by Defendants themselves. (Ex. 8). Because it is
difficult to distinguish the two entities in practice and both are controlled by the same principals,
the term "AEU" is used throughout this brief to refer to the two entities as one. AEU is
essentially the "brains" ofthe operation, with the authority to control the AEU Plan's
administration and direct the movement of plan assets.
AEU took over management of the AEU Plan from ALLinsurance Solutions
Management, LLC ("ALLinsurance") in June 2015, and formally purchased ALLinsurance and
the AEU Plan on April 26, 2016. (Ex. 2; Ex. 19; Ex. 20). AEU describes itself as the "Plan
Advisor" and "Program Manager" for the AEU Plan. (Ex. 21; Ex. 22). The AEU Plan document
identifies AEU Holdings as the Plan Sponsor and Plan Administrator. (Ex. 11-B). This plan
document, signed by Stephen Satler, has been used by the claims administrators to administer
claims from January 1, 2016 to the present. (ld.)
AEU performs various management functions for the AEU Plan, and thereby for the
Participating Plans, which establish it has exercised discretionary authority over plan
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management making it a fiduciary ofthe Participating Plans under ERISA§ 3(2l)(A)(i). AEU
determines the contribution rates to charge for the AEU Plan's various benefit options, which are
in tum used for the Participating Plans. (Ex. 8). AEU is responsible for hiring and firing service
providers. AEU hired the SO Trust Advisors, LLC ("SD Trust") to manage the bank accounts
holding the Participating Plan's assets. (Ex. 2). AEU executed the service agreement with Tall
Tree Administrators, Inc. ("Tall Tree"), on January 1, 2016, for Tall Tree to be the AEU Plan's
claims administrator until the AEU Plan terminated Tall Tree's services effective December 1,
2016. (Ex. 11-A). AEU also executed this service agreement with at least one ofthe current
claims administrators, Benefit Plan Administrators, Inc. ("BPA"). (Ex. 10-A).
Additionally, AEU acts as a fiduciary by controlling plan assets. AEU directs all
movement of plan assets from SD Trust to the various intermediary bank accounts (discussed in
detail, infra), and finally to the claims administrators. (Ex. 2; Ex. 8). AEU also sets the fees to
pay to service providers and other entities involved in the plan, directing SD Trust as to who to
pay and how much. (I d.) For its own services, AEU sets its compensation at 11.7% to 13% of
the expected claims cost each month. (ld.) AEU also pays itself through a subsidiary, CoreCare,
another 2 to 2.5% of the expected claims cost. (ld.; Ex. 23).
As a fiduciary and service provider to the Participating Plans as set forth above, AEU is
also a party in interest. See ERISA§ 3(14)(A) and (B) (defining "party in interest" to include
fiduciaries and service providers).
b. Defendant Black Wolf Is a Fiduciary and Party in Interest to the
Participating Plans
Defendant Black Wolf is an Illinois corporation owned by Rodney Maynor. (Ex. 8).
Black Wolf acts as an "aggregator" for the AEU Plan, bringing new employers into the plan as
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one ofBlack Wolfs clients. (ld.) Black Wolf has been involved with the AEU Plan since 2015.
(ld.)
Black Wolf markets the AEU Plan to potential employers itself or through sub-brokers.
(Id.) Black Wolfs responsibilities include, handling employer enrollment, tracking the number
of employees for each employer in each option and coverage level, adding and removing
participants on a monthly basis, invoicing the participating employers for monthly contributions
on behalf of the AEU Plan, and thereby for the Participating Plans, collecting the billed
contribution amounts, and serving as a first point of contact if employers have questions. Id.
With respect to invoicing, Black Wolf starts with the "base" contribution rate set by AEU
for each plan option and coverage level, and builds in additional fees for itself and its subbrokers. (Id.; Ex. 9). The "additional fee" Black Wolf charges each employer on top of the
"base" contribution rate is not disclosed to prospective or enrolled employers. (ld.) Black
Wolfs invoices are issued monthly to each employer and list the participant names, name of the
plan, any changes to coverage, and "Price Each" for each participant. (Ex. 1; Ex. 12-A; Ex. 13A). The only "fee" disclosed on the invoice is a $20.00 monthly billing fee. (ld.)
The undisclosed "additional fees" Black Wolf charges vary by employer and plan option.
(Ex. 9). For example, Black Wolf will charge a fee of$258.33 for the Family Plan Zero option
to one employer and $598.33 for the same option to another employer, in addition to the monthly
"base" contribution rate. (Id.; Ex. 9-A). The "base" contribution rate for the Family Plan Zero
option is $1,306.67 for both employers. (Ex. 9). Black Wolfs monthly "additional fee" ranges
between $78 and $598 per option, with the most prevalent fee amount charged in the range of
$200 to $400 per option, per participant, per month. @.)
For the contributions charged to employers, 17% to 44% of this contribution amount is
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Black Wolf's "additional fee." (Id.; Ex. 8). Only the "base" contribution amount collected from
employers is sent by Black Wolf to SD Trust, who serves as the asset custodian ofthe AEU Plan.
(Ex. 8). Accordingly, in the example above, Black Wolf may charge an employer $1,905.00 for
the Family Plan Zero option as the "Price Each" per participant. Upon receiving the employer's
payment, Black Wolfthen retains $598.33 (its "additional fee"), and remits only $1,306.67, the
"base" contribution to SO Trust on behalf of the AEU Plan.
Upon receiving the contribution amounts and extracting its "additional fees," Black Wolf
sends an estimate of the "base" contribution amounts due to SD Trust as the AEU Plan's asset
custodian. Id. In 2017, Black Wolf sent contribution amounts of$3,000,025 (January),
$3,000,025 (February), $3,000,025 (March 7), $777,814.42 (March 9), $786,807.74 (April4),
$2,800,025 (April 7), and $2,500,025 (May) to SD Trust on behalf of the AEU Plan. (ld.; Ex.
24). With the number of plan participants varying, at times dramatically, from month to month
and with 36 different payment amounts, it is highly unlikely that the amount due would be a
perfectly rounded number of $3,000,025-three times in a row and almost impossible the
amount charged would be a rounded number repeatedly.
As established in Section 2 supra, as soon as employers make a payment to Black Wolf,
those funds are plan assets. Accordingly, based on its control of plan assets, Black Wolf is a
fiduciary to the Participating Plans. 29 U.S.C. § 1002(21 )(A). Additionally, as a fiduciary and
service provider to the Participating Plans as set forth above, Black Wolf is also a party in
interest. See ERISA§ 3(14)(A) and (B), 29 U.S.C. § 1002(3)(14)(A), (B) (defining "party in
interest" to include fiduciaries and service providers).
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c. Defendant SO Trust Holds the AEU Plan and the Participating Plans'
Assets, and Therefore, is a Party in Interest to the Participating Plans 8
SD Trust is owned by Tom Stoughton and Timothy Scrantom. (Ex. 2). SD Trust was
formed in 2016 to serve as a plan administrator for the AEU Plan and the Participating Plans,
although, according to SO Trust, this never came to fruition because of AEU's failures to correct
documentation and underwriting problems identified by SO Trust. Id. Instead at this time, SO
Trust represents that it has served as the "custodial account manager" for the AEU Plan since
December 2016. Id. There is no contract between AEU and SD Trust. (Ex.

8f

As a service

provider, SD Trust is a party in interest. See ERISA§ 3(14)(B), 29 U.S.C. § 1002(3)(14)(B)
(defining "party in interest" to include service providers).
SO Trust created custodial accounts at Iberia Bank to hold the Participating Plans' assets.
(Ex. 2). There are currently 12 accounts only containing plan assets at Iberia Bank. (Ex. 8).
When Black Wolf transfers money to SO Trust, it goes into one of these accounts. (Ex. 2).
After receiving the plan contributions, AEU directs SO Trust to pay various service providers
and administration fees from the AEU Plan's Iberia bank accounts. (ld.) This includes fees to
SO Trust, AEU, and AEU's subsidiary, CoreCare. (ld.) SO Trust's only revenue is from the
fees it receives from the AEU Plan. (ld.)
At AEU's direction, SO Trust then transfers funds to and from the bank accounts at Iberia
Bank to two accounts established and controlled by AEU in Bermuda, known as the First
Bermuda Purchasing Trust ("BPTI ") and Second Bermuda Purchasing Trust ("BPT2")
(collectively, "Bermuda Purchasing Trusts"). (ld.; Ex. 8). Each Bermuda Purchasing Trust is in

8

As noted on the first page of this memorandum, SD Trust is named as a defendant under Rule 19(a) of
the Federal Rules of Civil Procedure to assure that complete relief can be granted.
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the name of a Bermuda company, and the majority of the plan assets are later transferred from
these accounts to segregated accounts managed by Bermuda companies. (Ex. 8; Ex. 25; Ex. 26;
Ex. 27). Each of these Bermuda entities is paid fees out of the plan assets. (Ex. 22; Ex. 27).
When plan assets are needed to pay claims, SO Trust receives funds from the Bermuda
accounts and sends these funds to the third-party claims administrators. (Ex. 2). The primary,
current claims administrator is BP A. (Ex. 8). 9 AEU is responsible for authorizing SO Trust to
remit funds from the Bermuda accounts to BPA to pay the claims it has processed. (Ex. 2). The
funds are either paid from SD Trust's account with Iberia Bank or directly from one of the
Bermuda accounts.

(MJ

On a weekly basis, BPA requests funds from Stephen Satler, Steven

Goldberg, and others at AEU to pay the AEU Plan's claims. (Ex. 10). When funding is
approved by AEU, BPA receives a lump sum of money from SO Trust via wire transfer to pay
claims, without an itemized breakdown. (ld.) SO Trust also wires money to pay SPA's fees.
(ld.) BPA uses the plan assets it receives to pay claims in the orde'r in which they were incurred.
(Id.)
For clarity, the following chart presents a visual representation of the transfer of plan
assets and role of each Defendant in the AEU Plan.

9

The AEU Plan currently has at least two other claims administrators. Tall Tree also continues to
administer unpaid claims from 2016.
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Employers send funds based on
invoices issued by Black Wolf. Funds
become "plan assets."
BLACK WOLF
Black Wolf collects its undisclosed
fees. Sends remaining "base"
premium amounts to SD Trust.

At AEU's direction, SD Trust diverts
approximately 45% of the premiums
to plan expenses and fees.

SDTRUST

Remaining plan assets are put in
segregated bank accounts at Iberia
Bank.

IBERIA BANK ACCOUNTS

At AEU's direction, SD Trust
transfers funds to Bermuda Trust
Accounts, BPTI and BPT2.

SDTRUST

Plan assets are placed into segregated
accounts managed by Bermuda
companies.

SDTRUST

AEU

At AEU's direction, SD Trust
requests funds from Bermuda to
transfer to claims administrator.

Claims administrator pays medical
claims for plan participants and
collects its own fees.

CLAIMS ADMINISTRATOR

Claims administrator reports
unfunded claims to AEU.
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As fiduciaries to the Participating Plans, Defendants AEU Holdings, AEU Benefits, and
Black Wolf were required to perform their duties in accordance with ERISA, but failed to do so.
Each alleged fiduciary breach is discussed in the following sections.

4. Breaches of Fiduciary Duties by Defendants AEU and Black Wolf
a. AEU violated ERISA§§ 403(a) and 404(b) by failing to keep the
Participating Plans' assets in a trust account in the name of a named
trustee within the jurisdiction of the district courts of the United States
Under ERISA§ 403(a)(l), an ERISA plan's assets must be held in trust and in the name
of a named trustee identified in a plan document or specifically appointed. See Solis v. Koresko,
884 F. Supp. 2d 261, 292-93 (E.D. Pa. 2012) (finding a violation of ERISA§ 403(a) because the
plan's assets were not held in the name of a named trustee). Further, an ERISA plan's assets
must not be held in any account outside the jurisdiction of the district courts of the United States.
ERISA § 404(b ), 29 U .S.C. § 11 04(b) ("no fiduciary may maintain the indicia of ownership of
any assets of a plan outside the jurisdiction of the district courts of the United States"); Connelly
Mgmt. Employee Welfare Benefit Plan v. N. Am. Indem .. N.V .. No. 1:07-CV-0540LJMJMS,
2008 WL 1336085, at *11 (S.D. Ind. Apr. 8, 2008) (finding violation of ERISA § 404(b) when
assets were held outside the United States); Mintjal v. Profl Benefit Tr., 146 F. Supp. 3d 981,
995 (N.D. Ill. 2015) (finding a breach of"fiduciary duty to the PBT Trust when [fiduciary]
transferred the Trust assets to ... Anguilla" in violation of ERISA§ 404(b)). Read together, an
ERISA plan's assets must be held in trust, in the United States, in the name of a trustee
specifically named in a plan document or specifically appointed.
Defendant AEU violated §§ 403(a) and 404(b) because none of the Participating Plan's
assets have at any point been held in the name of a named, or specifically appointed, trustee, and
the plans' assets are kept outside the jurisdiction ofthe district courts ofthe United States when
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they are transferred to the Bermuda accounts. The AEU Plan's assets are held in accounts in
Black Wolfs name, then SD Trust's name, and finally in various accounts in Bermuda. (Ex. 8).
Neither Black Wolf, nor SD Trust, nor any Bermuda entity is named as trustee to the AEU Plan
or the Participating Plans. (Ex. 10-B; Ex. 11-B). Neither Black Wolf nor SD Trust claims to be
a trustee appointed by AEU. (Ex. 8). By keeping AEU Plan assets in Black Wolf and SD
Trust's name, and not in the name of a named or specifically appointed trustee, AEU violated
ERISA§ 403(a). To the extent any entity in Bermuda may have been appointed by AEU, this
runs afoul of ERISA§ 404(b) because any Bermuda "trustee" cannot hold an ERISA plan's
assets in Bermuda. Holding the AEU Plan's assets in Bermuda accounts is an unequivocal
violation of ERISA§ 404(b). Connelly Mgmt. Employee Welfare Benefit Plan, 2008 WL
1336085 at *11; Mintjal, 146 F. Supp. 3d at 995.
b. AEU Breached Its Fiduciary Duties by Paying Unreasonable
Aggregate Administrative Fees and Expenses to Itself and Other
Service Providers
As a fiduciary of ERISA-covered plans, Defendant AEU was required to comport its
actions and conduct to the strict fiduciary standards of ERISA§ 404(a), 29 U.S.C. § 1104(a), to
not cause the Participating Plans to engage in a prohibited transaction under ERISA § 406(a), 29
U.S.C. § 11 06(a), and to not engage in any self-dealing prohibited by ERISA§ 406(b)(l), 29

u.s.c. § 1106(b)(1).
AEU breached its fiduciary duties by paying unreasonable aggregate administrative fees
and expenses that represented more than 50% of the contribution amounts. AEU also breached
its fiduciary duties by paying itself excessive fees. As a fiduciary to the plan, AEU had to
comply with ERISA § 404 and manage the Participating Plans prudently and with complete
loyalty to the participants. In 2016, AEU neglected its duties and failed to monitor any of the
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work performed by service providers, failed to track the amount of fees that were paid to service
providers, and failed to ensure the AEU Plan would have sufficient funds to pay health claims
incurred by participants after the payment of fees. (ld.) Based on AEU's failure in this regard,
the AEU Plan has over $15 million in unpaid claims from 2016, and as of October 1, 2017, an
additional $11 million in unpaid claims for 2017. (Ex. 10; Ex. 11 ).
In 2017, Black Wolf took in over $22 million in contributions for the first five months of
the year, or approximately $4.4 million each month. (Ex. 8). Extrapolating $4 million each
month for June, July, August, and September, means Black Wolf likely took in well over $38
million from January 1, 2017, to October 1, 2017, in contributions. In 2017, AEU paid
approximately $10 million in claims, $6 million toward 2016 claims and $4 million for 2017
claims. This leaves roughly $28 million in contributions that was not used to pay claims ($38
million less the $10 million paid in claims). Thus, for 2017, AEU either directly or indirectly
had the AEU Plan and Participating Plans pay unreasonable aggregate fees to service providers
and expenses that caused the AEU Plan to remain severely underfunded in 2017. As an example,
AEU permits Black Wolf to continue to collect a fee that ranges between 17% and 44% of the
contribution amount charged to employers. AEU also engaged multiple claims administrators in
2017, including at least BPA, Taylor Benefit Resources, Inc., Pequot Health Care, Benefit
Administrative Systems, LLC, and Capital Administrators, Inc. AEU unlawfully continues to
maintain two accounts for the AEU Plan in Bermuda that incur management fees, trustee fees,
and attorney fees. AEU also continues to cause the AEU Plan to pay for excessive reinsurance.
By AEU's own records, it paid $10.5 million in reinsurance costs in 2016 that only covered $3.5
million in claims-a staggering $7 million less than the insurance cost the AEU Plan. AEU pays
itself a program management fee of approximately 12-13% ofthe expected claims cost, and pays
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itself a separate fee of approximately 2.5% to manage claim costs through a subsidiary called
CoreCare. AEU also appears to pay substantial fees for compliance with certain federal reporting
requirements- but then files no documents to meet these reporting requirements. Finally, AEU
pays underwriting costs for what appear to be woefully inadequate underwriting services given
the underfunded status of the AEU Plan.
In sum, AEU paid and continues to pay excessive aggregate fees from the AEU Plan and
Participating Plans' assets. AEU's own records show that it set up the AEU Plan to spend 41%
of the contribution amounts on expenses, not including the additional fees taken by Black Wolf.
Ex. 22. Including Black Wolfs fees, the expenses were well above 50% of the contribution
amounts collected for participating employers in the AEU Plan. Courts have found the payment
of excessive fees violates ERISA's prudence and loyalty requirements. Doyle, 2014 WL
6747882, at *16 (finding and citing cases in support that "held that payment of excessive fees
and administrative expenses, potentially jeopardizing the solvency of the plan, constitutes a
breach of the duty of prudence."). By paying and continuing to pay these excessive aggregate
fees, AEU has breached its fiduciary duties of prudence and loyalty to the Participating Plans and
their participants, in violation of ERISA§ 404. Furthermore, by paying unreasonable fees to
others as well as directing the payment of fees to itself and to its subsidiary, AEU has violated
ERISA's prohibited transaction sections 406(a) and 406(b). Patelco Credit Union v. Sahni, 262
F.3d 897, 911 (9th Cir. 2001) (holding it is a violation of ERISA§ 406(b) for an insurance
broker to mark-up an insurance contribution to collect fees, setting and paying itself fees from
plan assets, and the exemption for ERISA§ 408 does not apply); see also Chao v. Linder, 421 F.
Supp. 2d 1129, 1136 (N.D. Ill. 2006) (adopting the reasoning ofPatelco that§ 408 does not
apply to ERISA§ 406(b) violations); Linder I, 2007 WL 1655254 (finding a violation of ERISA
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§ 406(b)).
c. Black Wolf Breached its Fiduciary Duties by Taking Plan Assets for
its Own Benefit
As a fiduciary of ERISA-covered plans, Black Wolf was required to comport its actions
and conduct to the strict fiduciary standards of ERISA§ 404(a), 29 U.S.C. § 1104(a), to not
cause the Participating Plans to engage in a prohibited transaction under ERISA§ 406(a), 29
U.S.C. § 1106(a), and to not engage in any self-dealing prohibited by ERISA§ 406(b)(l), 29
U.S.C. § 1106(b)(l).
Black Wolf violated ERISA §§ 404 and 406 by setting and paying itself excessive
compensation from the Participating Plans' assets. Black Wolf made no effort to inform
participating employers of its "additional fees," see Section 3.b supra, and the employers had no
knowledge of the fees Black Wolfwas deducting from the contributions it was charging. (Ex.
8). AEU knew that Black Wolf was taking fees, but made no efforts to stop it from engaging in
this practice. (ld.) A fiduciary acting prudently and with an eye single to the participants'
interests, as required by ERISA § 404, would only have charged for necessary and reasonable
fees and would have had the fees set and approved by another fiduciary. Charging a fee between
17% to 44% of the contribution amount to employers for sending monthly invoices and
processing payments is patently excessive. (Id.; Ex. 9 (showing amount of fees)). Accordingly,
Black Wolf violated ERISA§ 404(a)(l)(A) (duty to act prudently) and ERISA§ 404(a)(l)(B)
(duty to act loyally). Furthermore, the evidence is conclusive Black Wolf was a party in interest
as a fiduciary and service provider to the Participating Plans and it paid itself compensation from
plan assets, which establishes violations of ERISA§ 406(a)(l)(D) (prohibiting the transfer of
plan assets to a party in interest) and§ 406(b)(l) (prohibiting a fiduciary from paying itself).
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Patelco Credit Union, 262 F.3d at 911.
d. AEU and Black Wolf Breached Their Fiduciary Duties by Failing to
Pay Claims and Failing to Disclose the Failure to Pay Claims and
Inadequate Funding to Existing and New Employers
AEU and Black Wolf breached their fiduciary duties by continually failing to pay
processed claims and failing to disclose to employers the significant underfunding of the AEU
Plan. Starting in the summer of2016, the AEU Plan stopped paying many claims. (Ex. 11). For
2016, the AEU Plan has approximately $15 million in unpaid claims still pending. (ld.) For
January I, 2017, through October 1, 2017, the AEU Plan has over $11 million in unpaid claims
pending. (Ex. 10). AEU and Black Wolf have been aware ofthe unpaid claims since at least the
fall of2016 and throughout 2017. (Ex. 8; Ex. 10; Ex. 11). Despite this knowledge, AEU and
Black Wolf have not informed existing employers or newly enrolled employers ofthe AEU
Plan's dire financial situation. During 2017, Black Wolf and AEU continue to allow enrollment
of additional employers in the AEU Plan, well aware of the potential harm facing these new
participants. (Ex. 8).
Defendants can hardly claim they were unaware of the AEU Plan's problems with unpaid
claims and poor funding. AEU conducted an analysis in early 2017 of the issues with unfunded
claims and recognized problems with Black Wolfs accounting. (Ex. 2-E; Ex. 2-F). The claims
administrator, BP A, sent numerous emails to AEU requesting funding to pay the unpaid claims
in 2017. (Ex. 10). Knowing the AEU Plan has significant funding issues, a prudent fiduciary
would inform existing employers of the issues and would not continue to enroll new employers
in the AEU Plan. A fiduciary focused solely on what is best for the participants would not
subject them to a plan that fails to pay claims. Accordingly, AEU and Black Wolf breached their
fiduciary duties under ERISA §404 by failing to pay claims and by failing to inform employers
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of the substantial funding shortfall.
B. Because No Adequate Remedy at Law Exists to Address Defendants'
Wrongdoing, Irreparable Harm Is Likely in the Absence of Immediate Relief
Not only was ERISA designed to allow the Secretary to enjoin breaching fiduciaries like
Defendants in this case, but no other adequate remedy at law exists to immediately prevent
further harm to the AEU Plan and the Participating Plans and their participants. In passing
ERISA, Congress' chief concern was the misuse and mismanagement of plan assets by plan
fiduciaries. Massachusetts Mutual Life Insurance Company v. Russell, 473 U.S. 134, 105 S. Ct.
3085, 3089, n. 8 (1985). 10 ERISA's specific authorization for injunctive action by the Secretary
furthers the intent of Congress.
In an action initiated by an agency of the United States to enforce the provisions of
remedial statutes such as ERISA, irreparable injury need not be established. Instead, irreparable
harm is presumed from the fact that the statute has been violated. See U.S. v. Town of Cicero.

ill.:., 786 F.2d 331, 33 7 (7th Cir. 1986) ("Probably no more [than establishing likelihood of
prevailing on the merits] is required to entitle the government to a preliminary injunction under a
statute that expressly authorizes it to seek such relief'). See also Illinois Bell Tel. Co. v. Illinois
Commerce Comm'n, 740 F.2d 566, 571 (7th Cir. 1984); In re Chicago, Milwaukee, St. Paul and
Pacific Railroad Co., 738 F.2d 209,212-13 (7th Cir. 1984) (permanent injunction); SEC v.
Holschuh, 694 F.2d 130, 144 (7th Cir. 1982); Gresham v. Windrush Partners. Ltd., 730 F.2d
1417, 1423 (11th Cir. 1984).
The Secretary will likely prevail on the merits of the case because the fiduciary breaches

10

ERISA's provisions are remedial and must, therefore, be broadly interpreted to fulfill its purposes of
protecting the assets of employee benefit plans. Leigh, 727 F .2d at 126.
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Without the immediate intervention of this Court as requested by the Secretary, "Participant B"
and her husband anticipate being forced to pay the full amount of claims (on top of the
contributions they paid), in addition to the day care that they soon will have to pay for their
newborn. (ld.)
Another participant, "Participant C," attested in his Declaration that he and his family are
covered by the AEU Plan, and that they have over $25,000 in unpaid claims, reaching back to
January 2017. (Ex. 6). At or around January 2017, his wife's doctor identified "inconsistencies"
in a breast examination and ordered a mammogram for her. She was pregnant and gave birth to
their son on January 11, 2017, but due to all of the unpaid claims from that delivery and, more
recently, from her son's well visits to the pediatrician in the first eight months of his life, she is
now hesitant to obtain the mammogram. (ld.) "Participant C" and his wife also held off for
months on vaccinating their baby, after they were refused service by their former pediatrician
when their claims for well visits and related services went unpaid by the AEU Plan. (ld.) Like
the next declarant discussed below, "Participant C's" employer remains with the AEU Plan, and
"Participant C" fears that his family's unpaid claims will continue to mount. He and his family
are experiencing the threat of undiagnosed and untreated life-threatening illnesses, potentially
including breast cancer, as well as the stress of dealing with collections agencies who are already
contacting "Participant C." (ld.)
In the Declaration of "Participant D," the declarant states that her problems with the AEU
Plan began when her husband had two heart attacks in November 2016. (Ex. 7). Treatment
related to these heart attacks resulted in over $200,000 worth of medical bills. As oftoday's
date, those claims remain entirely unpaid by the AEU Plan. (ld.) "Participant D" also suffers
from severe arthritis, as a result of prior chemotherapy and radiation treatment for breast cancer
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in her right breast, and would not be able to walk or maintain any reasonable mobility without
weekly prescription Enbrel injections. (Id.) These weekly injections cost $4,900 each. (ld.) In
order to have the injections covered, she must travel two hours each way from her home, to
receive the injections at the University of Kentucky Medical Center. (I d.) "Participant D's"
unpaid claims for her injections now approach $200,000, which she expects will enter collections
in the coming months. (Id.)
Without the immediate intervention of this Court as requested by the Secretary,
"Participant D" expects that she and her husband may have to file for bankruptcy and could lose
their home. (ld.) "Participant D" regularly receives threatening phone calls and letters from
collection agencies, causing her extreme emotional distress and loss of sleep. (Id.) In addition,
"Participant D" attested that in June 2017, her doctors noted an unusual spot in her left breast
during a 3D mammogram and ultrasound, tests which are necessary due to her history of breast
cancer. (ld.) Claims related to those tests remain unpaid. (ld.) She is scheduled for a
November 2017 follow up mammogram and ultrasound on her left breast. (Id.) "Participant D"
now fears a cancer diagnosis in her left breast, along with the stress of mounting claims for her
Enbrel injections; however, she hesitates to attend her follow up tests, because she does not want
to incur more unpaid claims. (Id.)
As participants' declarations show, Defendants Black Wolf and AEU are well aware of
the mounting unpaid claims, yet continue to take fees, putting the needs of the AEU Plan and
Plan participants last. For example, in her Declaration, "Participant B" attested that she has been
in ongoing contact via email with Ms. Sandi Darling, an in-house attorney with AEU, about her
unpaid claims. (Ex. 5). According to "Participant B," AEU has not paid any of her claims, but
rather Ms. Darling, acting on AEU's behalf, has implied that BPA is responsible for the actual
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funding or payment of her outstanding claims. (ld.) In his Declaration, "Participant A" attested
that he attempted to contact Black Wolf three times in August 2017 regarding his wife's unpaid
claims, emailing Rod Maynor's assistant first, then emailing and calling Rod Maynor directly.
(Ex. 4). He never spoke with Rod Maynor, but was told by other staff in the office that Black
Wolf is not in charge of claims payment; he was also told by Black Wolf staff that they were
unaware of what entity was in charge of claims payment. (I d.) "Participant A" was forced to
leave a message for Rod Maynor; "Participant A" never received a response. (Id.) "Participant
D" made attempts to call Black Wolf as many as five times per week in the month of August
2017, leaving many messages for Rod Maynor with staff. (Ex. 7). According to "Participant D,"
when someone at Black Wolf did pick up the phone, she was always told Rod Maynor was not
available, and would be forced to leave a message with Black Wolf staff. (ld.)At one point, Rod
Maynor sent a text message to "Participant D's" phone, saying he would call her that day or the
following day, regarding their concerns; "Participant D" did not hear from Rod Maynor again.

These participants are but a small sample of the hundreds and perhaps thousands of
participants that make up the $26 million in unpaid claims. Without an injunction, these
participants will continue to suffer irreparable harm as Defendants continue to siphon off the
AEU Plan's assets and secret them away in Bermuda. It is imperative that an injunction be
entered to stop Defendants, freeze the AEU Plan and Participating Plans' assets, and appoint an
Independent Fiduciary to manage and administer the AEU Plan and Participating Plans and to
secure their assets.
C. The Balance of Equities Tips In Favor of Injunctive Relief
The balance of equities favors an award of injunctive relief to the Secretary. Recognizing
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the public interest in protecting against future harm to ERISA plans, courts have rejected
arguments that "ERISA fiduciaries and their associates must be allowed to loot a second pension
plan before an injunction may be issued." Beck v. Levering, 947 F.2d 639, 641 (2d Cir. 1991 );
Solis v. Couturier, No. 2:08-cv-02732-RRB-GGH, 2009 WL 1748724, *7 (E.D. Ca. June 19,
2009). "Accordingly, injunctive relief is available including an injunction to prohibit a party
from having further dealings with ERISA-covered plans." Whitfield, 682 F. Supp. at 1306;
accord Beck, 947 F.2d at 641.
Here, the harm that would likely occur without an injunction "would leave ...
participants without the benefits whose security ERISA strives above all else to protect."
Couturier, 572 F.3d at I 081. The participants' interests in the loyal and prudent management of
their health plan assets far outweighs any legitimate interest that Defendants may assert to
continued access to the AEU Plan and Participating Plans' assets. In light of not only the
conduct in which Defendants have engaged, but the source of the funds they have abused,
participants' assets are at significant risk of further harm.
Defendants will suffer no harm in the granting of the Secretary's requested relief. The
only assets affected by any Order are bank accounts containing plan assets. Both Black Wolf
and SD Trust represented that the AEU Plan's assets are held in specific accounts containing
only plan assets. Any documents ordered, retained, and preserved will provide the Independent
Fiduciary the necessary information to administer the AEU Plan and Participating Plans and
locate their assets. Control of the AEU Plan and Participating Plans' assets and gaining all
necessary documents to administer and pay participants' medical claims are absolutely necessary
to maintain the status quo and keep the AEU Plan functioning to reduce the injury and
irreparable harm occurring here. Thus, the balance of the equities favors the entry of a TRO and
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preliminary relief.

D. An Injunction Is in the Public Interest
Defendants Black Wolf and AEU, through their actions and inactions, violated ERISA
§§ 403, 404, and 406 to the detriment of thousands of participants enrolled in the AEU Plan.
These fiduciary breaches include causing the AEU Plan and Participating Plans to pay excessive
fees, paying Defendants Black Wolf and AEU unreasonable sums without disclosing these fees
to employers, mismanagement resulting in over $26 million in unpaid claims, material omissions
in failing to inform current and new participants of these significant funding shortfalls and
unpaid claims, and failing to take basic, proper steps to ensure the plan assets are held in trust
within the United States. These violations affect thousands of participants in 23 states across the
country simply trying to receive the medical benefits for which they or their employers paid.
Defendants should not be permitted to continue to profit from and control a plan that is on the
verge of collapse as a result of their own doing.
It is thus in the public interest for Defendants to be restrained and enjoined from
exercising any further authority or control over any ERISA-covered assets, and to appoint an
independent fiduciary to properly manage the AEU Plan and the Participating Plans. Any public
interest concern Defendants could raise in this case (which is untenable, at best) "is far
outweighed by the interests that ERISA protects." Couturier, 572 F.3d at 1081. In enacting
ERISA, Congress noted:
[T]hat the continued well-being and security of millions of employees and their
dependents are directly affected by these plans; that they are affected with a
national public interest; that they have become an important factor affecting the
stability of employment ... that despite the enormous growth in such plans ...
employees and their beneficiaries have been deprived of anticipated benefits; and
that it is therefore desirable in the interests of employees and their beneficiaries,
for the protection of the revenue of the United States, and to provide for the free
flow of commerce, that minimum standards be provided assuring the equitable
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character of such plans and their financial soundness.
29 U.S.C. § 1001 (a). In order for ERISA "to promote the interests of employees and their
beneficiaries in employee benefit plans," Shaw, 463 U.S. at 90, Congress chose to hold plan
fiduciaries to a high standard- in fact, "the highest known to the law." Couturier, 572 F.3d 1077
(citing Howard, 100 F.3d at 1488, (quotation omitted)). Accordingly, the public interest here
favors entry of a TRO as well as preliminary relief.

V. Conclusion
The AEU Plan is in a crisis situation. The AEU Plan continues to accrue additional
unpaid claims on top of the over $26 million in current unpaid claims. The severe underfunding
is a direct result of the current exorbitant aggregate fees. Defendant Black Wolf continues to
take excessive fees from Participating Plans' assets, as much as 17% to 44% of each employer's
contribution rate, and continues to conceal this prohibited transaction from the participating
employers. Meanwhile, participants continue to accrue serious unpaid claims with no relief in
sight. Moreover, in what amounts to a Ponzi scheme, both Black Wolf and AEU continue to
enroll new, unsuspecting employers and participants in the AEU Plan in order to pay for old
claims, knowing that due to excessive fees and backlog of unpaid claims, the AEU Plan is
woefully underfunded.
The behavior of Defendants Black Wolf and AEU is disloyal, imprudent, and involves
numerous, ongoing self-dealing transactions, in violation ofERISA's core duties. It is the
epitome of what Congress sought to prevent by enacting ERISA.

In the absence of preliminary

relief, it is likely that Defendants will continue to mismanage and misappropriate Participating
Plan assets and allow participants to incur claims that will not be funded, resulting in immediate
emotional, physical, and financial harm to participants. As a result of Defendants' failure to
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operate the AEU Plan and Participating Plans in compliance with applicable law, they are now
unable to take the actions necessary to protect the Participating Plans and participants,
necessitating their removal as fiduciaries. In the interim, if this Court does not grant immediate
injunctive relief, the ongoing irreparable harm to the Participating Plans and to current and
former participants evidenced in the examples above will certainly continue unabated.
WHEREFORE, the Secretary respectfully requests that this court grant the relief set
forth in the Order submitted herewith, consistent with the Secretary's reasonable requests, in
order to protect the status quo ante and restrain and enjoin Defendants from taking any further
actions to impose further irreparable harm to the Participating Plans and participants, and for all
other just and proper relief.
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