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CAUSE NO. DC-13-01195

TEXAS CENTER FOR OBESITY § IN THE DISTRICT COURT
SURGERY, P.L.L.C. §
§
Plaintiff §
§
vs. §.-193RD JUDICIAL DISTRICT
§
UNITED HEALTHCARE OF TEXAS, §
INC., UNITED HEALTHCARE §
SERVICES, INC., AND SPECTERA, §
INC. §
§
Defendants. § DALLAS COUNTY, TEXAS

PLAINTIFF’S ORIGINAL PETITION AND REQUEST FOR DISCLOSURES

Plaintiff, Texas Center for Obesity Surgery (“TCOS”) appears herein to complain of
Defendants, United Healthcare of Texas, Inc., United Healthcare Services, Inc., and Spectera,
Inc., (hereinafter collectively referred to as “Defendants” or “UHC™) and in support thereof,
would show as follows:

NATURE OF THE ACTION

1. This action arises out of UHC’s failure to pay TCOS over $900,000 for the use of
an assistant surgeon during fifty-seven laparoscopic sleeve gastrectomy surgeries. UHC’s
refusal to pay misrepresents UHC’s pre-approval to TCOS for the authorization and use of

assistant surgeons during sleeve gastrectomy surgeries.

DISCOVERY LEVEL

2. Pursuant to Texas Rules of Civil Procedure 190 and 190.3, discovery in this case
is intended to be conducted under Level 2.

PARTIES, JURISDICTION AND VENUE

8 Plaintiff is a Texas corporation doing business in Collin County, Texas.
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4, Defendant United Healthcare of Texas, Inc., is a domestic corporation with its
registered agent located in Dallas County, Texas. United Healthcare of Texas, Inc., may be
served through its registered agent CT Corporation System, 350 N. St. Paul Street, Suite 2900,
Dallas, Texas 75201-4234.

5. Defendant United Healthcare Services, Inc., is a foreign corporation with its
registered agent located in Dallas County, Texas. United Healthcare Services, Inc., may be
served through its registered agent CT Corporation System, 350 N. St. Paul Street, Suite 2900,
Dallas, Texas 75201-4234.

6. Defendant Spectera, Inc., is a foreign corporation with its registered agent located
in Dallas County, Texas. Spectera, Inc., may be served through its registered agent CT
Corporation System, 350 N. St. Paul Street, Suite 2900, Dallas, Texas 75201-4234.

7. This Court has jurisdiction over the Defendants because this lawsuit arises out of
activities conducted in Texas in which Defendants were engaged and services were rendered.
The amount in controversy is within the jurisdictional limits of this Court. Further, it is well
established that ERISA does not preempt state law when the state law claims are brought by an
independent, third-party health care provider against an insurer for its negligent
misrepresentation regarding the existence of health insurance coverage. Transitional Hosps.
Corp. v. Blue Cross and Blue Shield of Tex., Inc., 164 F.3d 952, 954 (5™ Cir. 1999).

8. Venue is proper in Dallas County because Defendants’ registered agent is located

in Dallas County, Texas.
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FACTUAL BACKGROUND

9. At all times relevant hereto, TCOS is a health care provider, located in Collin
County, Texas. UHC is in the business of providing, issuing and/or administering medical
benefit plans to groups and individuals that reside in Texas.

10.  TCOS brings this suit to recover the assistant surgeon fees for fifty-seven
laparoscopic sleeve gastrectomy surgeries (hereinafter the “surgery” or “surgeries”) it performed
during 2011 and 2012 based on UHC’s representations and pre-approval. Prior to each of these
fifty-seven surgeries, TCOS obtained pre-approval from UHC for performance of the surgery
that included use of the medically necessary assistant surgeons. Despite obtaining this pre-
approval, and performing the fifty-seven surgeries, UHC has failed to compensate TCOS for the
use of the assistant surgeon. For the purpose of privacy rights, patients’ names and identification
numbers will not be included in this pleading.' Defendants have been provided this information
and have sufficient notice of the claims made the basis of the suit.

11.  Prior to 2011, all major health insurers (including UHC) made payment to TCOS
for use of assistant surgeons during the surgery. During 2011, while all major health insurers
continued to compensate for the services of an assistant surgeon during the surgery because it
was medically necessary, UHC arbitrarily, fraudulently, and with no disregard to the health of
the patient, refused to compensate TCOS for the use of the medically necessary assistant surgeon
during fifty-seven sleeve gastrectomy surgeries.

12. A laparoscopic sleeve gastrectomony is an extremely complicated operation that
requires at least one assistant surgeon to retract the stomach laterally and to elevate the

gastrocolic and gastrosplenic ligament during the surgical dissection of a greater curvature of the

' TCOS has provided such information to UHC on numerous occasions. The most recent was in a December 11,
2012 demand letter to UHC that was ignored by the Defendants.
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stomach. In this region of the spleen, it becomes even more complicated as the gastrosplenic
vessels are divided and the entire fundus of the stomach is freed from the surrounding crura and
adipose tissue. The surgery is extremely complex and sleeve gastrectomy without an assistant
surgeon would be inappropriate and impossible.

13. Despite paying for the use of an assistant surgeon for the sleeve gastrectomy
surgery in 2010 and approving the surgery and use of the assistant surgeon during the surgeries,
UHC failed to compensate TCOS in full for the use of the assistant surgeon. Specifically at issue
are fifty-seven surgeries that were sought and given pre-approval for use of the assistant surgeon
by UHC during this time period.

14.  Further highlighting the need for the assistant surgeon during the surgeries is that
during the appeal of UHC’s denial of payment on these fifty-seven claims, UHC admitted the use
of an assistant surgeon was medically necessary by making full payments on four of the fifty-
seven surgeries and a partial payment on six of the fifty-seven surgeries. If the use of the
assistant surgery was medically necessary in one of the fifty-seven surgeries, there is no
justification to claim the use of an assistant surgeon on the other fifty-six surgeries would not be
medically necessary (particularly in light of UHC’s pre-approval of the assistant surgeon on all
fifty-seven surgeries).

15.  UHC breached its obligation of good faith and fair dealing by: 1) refusing to pay
valid claims it had represented would be covered; 2) refusing to promptly pay such claims, and
3) failing to provide TCOS with interest for UHC’s late payment on the four claims paid after
appeal.

16.  TCOS timely complied with all conditions precedent required for payment of

each claim. After UHC’s wrongful denial of payment for these claims, TCOS timely appealed
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all fifty-seven claims. Despite these actions, UHC has failed to pay TCOS for the assistant
surgeon fees that total $901,021.00.

COUNT 1 — INTENTIONAL MISREPRESENTATION

17.  Plaintiff incorporates all previous paragraphs herein by reference.

18.  Prior to each of the fifty-seven surgeries, TCOS contacted UHC to verify
coverage and obtain pre-approval for each of the surgeries in dispute. UHC pre-approved each of
the fifty-seven surgeries.

19. At no time during TCOS’ request for pre-approval, did UHC advise that the
services of the assistant surgeon during the laparoscopic sleeve gastrectomy would not be
covered. In fact, UHC represented to the contrary; that is, the fees for the assistant surgeon
would be paid.

20. UHC’s representations as to these fifty-seven laparoscopic sleeve gastrectomy
surgeries were false, and UHC knew they were false or was recklessly indifferent to their falsity
when they made them. TCOS believed that it would receive payment in full from UHC for the
services of the assistant surgeon during the fifty-seven laparoscopic sleeve gastrectomy
surgeries. TCOS believed that UHC pre-approved the fifty-seven laparoscopic sleeve
gastrectomy surgeries with the intent that TCOS would rely upon the representation to its
detriment.

21 In reliance on UHC’s misrepresentation, TCOS performed the fifty-seven
surgeries. TCOS’ reliance was justifiable, insofar as the services of the assistant surgeon are

medically necessary, UHC verified coverage, and authorized the services to be provided.
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22. TCOS did not and could not have known of the falsity of UHC’s representation,
particularly in light of the fact that the use of an assistant surgeon is medically necessary and
without UHC’s representation, the surgeries would not have been performed.

23.  As a direct and proximate result of UHC’s misrepresentations and concealments,
TCOS has suffered actual damages totaling $901,021.00, was deprived of interest income on
these amounts during the period of non-payment, and lost opportunity costs associated with its
performance of these fifty-seven surgeries.

24.  UHC has acted with despicable conduct and with a conscious disregard of the
rights of TCOS by making the misrepresentations and concealing material facts concerning
payment of the assistant surgeon to TCOS. UHC misrepresented certain facts, and concealed
other material facts, in order to save itself money at the expense of the patients and the providers,
such as TCOS, that cared for the patients. TCOS is therefore entitled to recover exemplary and
punitive damages from UHC in an amount that is fair and reasonable.

COUNT 2 — CONSTRUCTIVE FRAUD

25.  Plaintiff incorporates all previous paragraphs herein by reference.

26.  Prior to the fifty-seven surgeries, TCOS contacted UHC to verify insurance
coverage. UHC advised TCOS that such coverage was available including use of an assistant
surgeon.

27. At no time during UHC’s conversations with TCOS did UHC advise TCOS that
the assistant surgeon was not medically necessary and would not be covered for each of these
fifty-seven surgeries. UHC deliberately failed to disclose these material facts to TCOS, even
though it had a duty to convey accurate information to third party health care providers such as

TCOS. UHC breached its duties by its concealment of material information.
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28.  TCOS was ignorant of the true facts and did not have an equal opportunity to
discover them. UHC falsely pre-approved the surgery so that TCOS would rely on UHC’s
representation and perform the surgery to its detriment.

29.  As a direct and proximate result of UHC’s misrepresentations and concealments,
TCOS has suffered actual damages totaling $901,021.00. TCOS was also deprived of interest
income on these amounts during the period of non-payment, and lost opportunity costs
associated with its performance of these fifty-seven surgeries.

30. UHC has acted with despicable conduct and with a conscious disregard of the
rights of TCOS by making the misrepresentations and concealing material facts concerning
payment of the assistant surgeon to TCOS. UHC misrepresented certain facts, and concealed
other material facts, in order to save itself money at the expense of the patients and the providers,
such as TCOS, that cared for them. TCOS is therefore entitled to recover exemplary and
punitive damages from UHC in an amount that is fair and reasonable. TCOS is also entitled to
recover its reasonable attorneys’ fees pursuant to Texas Civil Practice and Remedies Code
Section 38.001.

COUNT 3 - NEGLIGENT MISREPRESENTATIONS

31. Plaintiff incorporates all previous paragraphs herein by reference.
32.  Prior to the fifty-seven surgeries, TCOS contacted UHC to verify insurance
coverage. UHC advised TCOS that such coverage was available including use of an assistant

surgeon.
33. At no time during UHC’s communications with TCOS did UHC advise TCOS

that the assistant surgeon would not be covered for each of these fifty-seven surgeries. UHC
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deliberately failed to disclose these material facts to TCOS, even though it had a duty to convey
accurate information to TCOS. UHC breached this duty by concealing material information.

34.  TCOS was ignorant of the true facts and did not have an equal opportunity to
discover them. UHC falsely pre-approved the surgery so that TCOS would rely on UHC’s
representation and perform the surgery to its detriment.

35.  As adirect and proximate result of UHC’s misrepresentations and concealments,
TCOS has suffered actual damages totaling $901,021.00. TCOS was also deprived of interest
income on these amounts during the period of non-payment, and lost opportunity costs
associated with its performance of these fifty-seven surgeries.

36. UHC has acted with despicable conduct and with a conscious disregard of the
rights of TCOS by making the misrepresentations and concealing material facts concerning
payment of the assistant surgeon to TCOS. UHC misrepresented certain facts, and concealed
other material facts, in order to save itself money at the expense of patients and the providers,
such as TCOS, that cared for them. TCOS is therefore entitled to recover exemplary and
punitive damages from UHC in an amount that is fair and reasonable.

COUNT 4 — PROMISSORY ESTOPPEL

37.  Plaintiff incorporates all previous paragraphs herein by reference.

38.  Prior to the fifty-seven surgeries, TCOS verified insurance coverage and obtained
pre-approval for the performance of the surgery, including use of the assistant surgeon, with
UHC.

39.  UHC provided authorization and in making such representation, UHC did so with
the knowledge that TCOS would reasonably be induced to rely on UHC’s representations, in that

TCOS would perform the fifty-seven surgeries with the medically necessary assistant surgeon.
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40.  TCOS, in reasonable reliance on UHC’s representations, performed the surgeries
that included the use of the medically necessary assistant surgeon. However, UHC’s
representations and promises were not fulfilled. Instead, long after the surgery was performed,
and after delaying payment for months, UHC advised TCOS that is would receive no payment
for the assistant surgeon on forty-seven surgeries, partial payment on six of the surgeries, and
UHC would make payment with no interest or penalties on four of the fifty-seven surgeries.

41.  As a direct and proximate result of UHC’s misrepresentations and concealments,
TCOS has suffered actual damages totaling $901,021.00. TCOS waé also deprived of interest
income on these amounts during the period of non-payment, and lost opportunity costs
associated with its performance of these fifty-seven surgeries.

42.  UHC has acted with despicable conduct and with a conscious disregard of the
rights of TCOS by making the misrepresentations and concealing material facts concerning
payment of the assistant surgeon to TCOS. UHC misrepresented certain facts, and concealed
other material facts, in order to save itself money at the expense of patients and the providers,
such as TCOS, that cared for them. TCOS is therefore entitled to recover exemplary and
punitive damages from UHC in an amount that is fair and reasonable.

43.  TCOS is also entitled to recover its reasonable attorneys’ fees pursuant to Texas
Civil Practice and Remedies Code Section 38.001.

COUNT 5- VIOLATIONS OF TEXAS INSURANCE CODE THROUGH DECEPTIVE

AND UNFAIR TRADE PRACTICES

44, Plaintiff incorporates all previous paragraphs herein by reference.
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45.  TCOS would show it is the accepted business practice in this industry to contact
insurers or plan administrators in order to verify coverage for patients and obtain pre-approval
for patients being admitted for medical services.

46.  Coverage and benefit information is entirely within the exclusive control of the
insurer and administrator. Thus, TCOS must rely on representations of coverage by an insurance
carrier, its agents or its administrator when providing medical services to a patient. The
insurance carrier and/or the administrator, UHC in this suit, knew TCOS would rely on
assertions and representations of coverage and are under a duty to reasonably investigate and
provide accurate coverage information.

47. UHC represented to TCOS prior to the fifty-seven surgeries that insurance
benefits were available and TCOS would be compensated for providing the surgery including the
services of the medially necessary assistant surgeon. TCOS provided the necessary services to
the patients in reliance on the assertions and representations of coverage given by UHC.
Although coverage for the surgery was verified and given by UHC prior to each of the fifty-
seven surgeries, UHC denied payment for the assistant surgeon services.

48.  As a result of UHC’s misrepresentations, TCOS has been damaged because the
services were provided in reliance on said misrepresentations by UHC.  UHC’s
misrepresentations, acts and omissions have caused TCOS actual damages in an amount of
$901,021.00 and UHC’s failure to pay constitutes deceptive trade practices pursuant to the Texas
Insurance Code, Sections 541 et. seq.

49, At all times relevant hereto, UHC’s adjudication and handling of the claims made
the basis of this lawsuit are governed by and in violation of the Texas Insurance Code, Sections

1301.101 et. seq. and/or Section 843.345 et. seq., as a matter of law. These statutory provisions
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provide that insurers shall provide accurate coverage information to medical providers, such that
if an insurer or its agent provides verification of benefits for medial care, payment to the medical
care provider may not be denied or reduced for those services. Likewise, the Insurance Code
provides that once benefits are verified, an insurer must promptly remit payment.

50. In the case of these fifty-seven surgeries, UHC verified the available coverage of
the patients and authorized the medical treatments. UHC verified available benefits and
coverage at admission and are accordingly liable for payment of the claims. As a result of
UHC’s misrepresentations, UHC is liable for payment to TCOS for the assistant surgeon services
that total $901,021.00. In addition, UHC is liable for interest as additional penalty from the date
the claim should have been paid, and attorneys’ fees as provided under the Insurance Code in an
amount to be determined by the trier of fact.

5l Pursuant to Texas Insurance Code Section 541.154, TCOS is also entitled to
recover its reasonable and necessary attorneys’ fees and court costs in connection with this
action, along with treble damages, insofar as UHC knowingly committed the acts of which
TCOS complains.

JURY DEMAND

52.  Plaintiff hereby requests a trial by jury pursuant to Texas Rule of Civil Procedure
216, and encloses payment of the fee in conjunction with the filing of this Petition.

REQUEST FOR DISCLOSURES

53 Pursuant to Rule 194.2 of the Texas Rules of Civil Procedure, Defendant is
hereby requested to disclose, within fifty (50) days of service of this request, the information or

material described in Rule 194.2.
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PRAYER FOR RELIEF

Wherefore, TCOS requests judgment against Defendants as follows:

A.
B.

permitted by law;

of this action;

C.

D.

E.

For an award of damages in an amount to be proved at trial;

For pre-judgment and post-judgment interest at the maximum rate

For an award of punitive damages in an amount to be proved at trial;
For treble damages pursuant to the Texas Insurance Code;

For TCOS’ costs, expenses and attorneys’ fees associated with prosecution

For trial by jury; and

For all other relief to which TCOS may be entitled.

Respectfylly submitted

DAVID, GOO & MADOLE
A Professional Corpgration

AR

Mark A. Goodm?n
State Bar No.

Robert J. Palmer \

State Bar No. 24013286

Two Lincoln Centre

5420 LBJ Freeway, Suite 1200
Dallas, Texas 75240
972-991-0889

972-404-0516 FAX

ATTORNEYS FOR PLAINTIFF
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