


QUESTIONS PRESENTED

1. The Employee Retirement Income Security Act
of 1974 (“ERISA”), 29 U.S.C. § 1002(21)(A), provides
that an entity is a fiduciary—subject to ERISA’s fidu-
ciary obligations and remedial scheme—if the entity,
inter alia, exercises “control” over the “assets” of an
ERISA plan. The question presented under this pro-
vision by the decision below is:

Whether a service provider that contracts with an
employer to provide services to an ERISA plan exer-
cises “control” over “plan assets” when the service
provider (1) contracts with the employer for compen-
sation for services provided to the plan, and (2) elects
to exercise its contractual right to receive that com-
pensation, rather than waiving that right.

2. Section 406 of ERISA, 29 U.S.C. § 1106(b)(1),
states that a fiduciary to an ERISA plan may not
“deal with the assets of the plan in his own interest
or for his own account.” Section 408 of ERISA, 29
U.S.C. §1108(c)(2), states that “[n]othing in section
1106 of this title shall be construed to prohibit any
fiduciary from ... receiving any reasonable compensa-
tion for services rendered ... in the performance of his
duties with the plan.” The question presented under
this provision by the decision below is:

Whether under the plain language of § 1108, a pro-
vider of services to an ERISA plan can be held to
have violated § 1106(b) when it has received only
“reasonable compensation” for its services.
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PETITION FOR A WRIT OF CERTIORARI
Blue Cross Blue Shield of Michigan (‘BCBSM”) re-

spectfully petitions for a writ of certiorari to review
the judgment of the United States Court of Appeals
for the Sixth Circuit in favor of respondents Hi-Lex
Controls, Inc., Hi-Lex America, Inc., and Hi-Lex
Health and Welfare Benefit Plan (collectively, “Hi-
Lex”).

OPINIONS BELOW

The opinion of the court of appeals is reported at
751 F.3d 740, and is reproduced in the appendix to
this petition (Pet. App.) at 1a-21a. The opinion of the
United States District Court for the Eastern District
of Michigan granting partial summary judgment to
respondents is unreported, and is reproduced at Pet.
App. 109a-134a. The Corrected Findings of Fact and
Conclusions of Law of the district court are unreport-
ed, and are reproduced at Pet. App. 33a-102a. The
order of the district court excluding evidence as to
BCBSM’s reasonable compensation defense is unre-
ported, and is reproduced at Pet. App. 103a-108a.

JURISDICTION

The court of appeals issued its decision on May 14,
2014. The court of appeals’ jurisdiction was based on
28 U.S.C. § 1291. This Court has jurisdiction under
28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

Section 3 of ERISA, codified at 29 U.S.C. § 1002,
provides in pertinent part:

Except as otherwise provided in subparagraph
(B), a person is a fiduciary with respect to a plan
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to the extent (i) he exercises any discretionary
authority or discretionary control respecting
management of such plan or exercises any au-
thority or control respecting management or dis-
position of its assets ....

29 U.S.C. § 1002(21)(A). The full text of § 3 has been
reproduced at Pet. App. 135a-159a.

Section 406 of ERISA, codified at 29 U.S.C. § 1106,
provides in pertinent part: “A fiduciary with respect
to a plan shall not ... deal with the assets of the plan
in his own interest or for his own account.” 29 U.S.C.
§ 1106(b)(1). The full text of § 406 has been repro-
duced at Pet. App. 159a-160a.

Section 408 of ERISA, codified at 29 U.S.C. § 1108,
provides in pertinent part:

Nothing in section 1106 of this title shall be con-
strued to prohibit any fiduciary from

(2) receiving any reasonable compensation for
services rendered, or for the reimbursement of
expenses properly and actually incurred, in the
performance of his duties with the plan; except
that no person so serving who already receives
full time pay from an employer or an association
of employers, whose employees are participants
in the plan, or from an employee organization
whose members are participants in such plan
shall receive compensation from such plan, ex-
cept for reimbursement of expenses properly and
actually incurred ....

29 U.S.C. § 1108(c)(2). The full text of § 408 has been
reproduced at Pet. App. 160a-188a.

3
STATEMENT OF THE CASE
I. PRELIMINARY STATEMENT

This case arises from a dispute between an employ-
er (respondent Hi-Lex) and petitioner BCBSM, a ser-
vice provider that contracted to service Hi-Lex's self-
funded employee health plan (the “Plan”). Unlike
many ERISA cases, this case does not involve any al-
legation that benefit claims were mishandled or that
any employee participants were harmed in any way.
Instead, Hi-Lex claimed that BCBSM collected fees
that were not specifically provided for in the parties’
contract. While the case was pending in federal dis-
trict court, the Michigan Court of Appeals held that
the very same contract—a form contract that BCBSM
has used in servicing hundreds of health plans—was
valid and enforceable and explicitly authorized
BCBSM to collect the precise fees at issue in this
case.

The Sixth Circuit ignored the Michigan court’s con-
tract interpretation and held that the contract did not
authorize BCBSM to collect those fees. Based on that
conclusion, the court of appeals held that, for purpos-
es of Hi-Lex’s federal claim under ERISA, BCBSM's
collection of the challenged fees was a “unilateral[]”
exercise of unbounded “discretion” with respect to
supposed “plan assets.” Pet. App. 5a-6a. The court
did not identify any source of federal law or specific
objectives of ERISA that compelled it to read the con-
tract differently than the Michigan state court had.

The Sixth Circuit’s departure from standard con-
tract interpretation—exemplified by the Michigan
state court’s decision—has extraordinary conse-
quences. Because BCBSM collected fees supposedly
not authorized by its contract, the Sixth Circuit held
that BCBSM had exercised “control” over “plan as-
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i?j;&. _Thgt.meant that BCBSM was unexpectedly
' t‘vertcd into a plan “fiduciary” under ERISA, retro-
«: tvely subject to a host of fiduciary duties. Moreo-
feel‘s, ;:}Illretsam; supposedly unal_lthorized collection of
— a bma e BCBSM a {iducmry also amounted to
2 se reach of BCBS'].\JIS newly-imposed fiduciary
_ ;gatlo_n not to engage in “self-dealing.” That meant,
;n fhe Slxth Cp’cult’s view, that Hi-Lex was entitled
‘0 qll restitution of the disputed fees—without any
EOH§1d91'at10n of whether those fees represented rea-
S?ﬁci?lletcoipensgtion for tens (_Jf millions of dollars of
o BC];’]SSI\{[E at H1_-Lex had received through its access
s provider network since 1994.

tujélef&xth Cti_uit’s decision is a significant depar-
Eighthroé]?l- d(_e(:lsmns: of the Second, Seventh, and
e icmts, Wth‘,h have 'held in similar circum-
: ces that a service provider’s collection of fees
p I‘H}ltted under a contract does not transform the
S\Ie_r\ucc ]_:_)rov_ider into an ERISA fiduciary. Only the
illsgi(;h Sui")cu‘It has h(_eld‘ that fiduciary liability can be
vér {s;: 8 ascf;l on S}mllgr contractual terms. Moreo-
deel)el;- e"od.lx?;h.Cl.rcuit'acknowledged, its decision
o Th? 3 circuit t_spht—\.v:th_ the Sixth Circuit joining
Eighthu(.j' .:Tn_d Ninth Circuits, and the Second and
. ircuits on the other side—on the question
er, undgr_ 29 U.S.C. §1108(c), a fiduciary en-
gages 1 prohibited “self-dealing” when it collects no
more than “reasonable compensation” from a plan.

haftlelo}x:m:g the Slxth C_ircuit’s decision to stand will
. _zge.?nd immediate consequences. At a mini-
again,‘; B\(\;}l affect dozens of cases already pending
i E, "BSM, ﬁled by employers that, like Hi-Lex,
Ser‘{ico‘ellnljoy a windfall of full restitution of fees for
e E& t £t B‘CBSM du‘ly provided over two decades.
il :Ea v, and more importantly, the decision will

e expectations of those who provide services
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to employee benefit plans, including third-party ad-

ministrators, actuaries, accountants, and others. Un-

til now, service providers have understood that ex-

press contractual provisions authorizing their collec-

tion of fees for services provided to an ERISA plan

could be relied upon to preclude or limit ERISA fidu-

ciary status. As a result of the lower courts’ unex-

plained rejection of the Michigan court’s determina-

tion that the contract terms specifically authorized

BCBSM to collect the fees at issue, that is no longer
the case. The uncertainty created by the lower
courts new federal rule of contract construction will
lead to a reduction in the supply of administrative
and professional services available to ERISA plans
and an increase in prices for those services that re-
main available, inevitably causing healthcare and
other plan costs to rise. This Court’s attention 1s
needed to resolve the decisional conflicts among the
circuits, to reaffirm the relevance of readily applica-
ble state law to federal question cases, and to ensure
the stability of ERISA plans going forward.

II. STATUTORY BACKGROUND

ERISA was enacted to “protect contractually de-
fined benefits” provided through private employee
benefit plans. Mass. Mul. Life Ins. Co. v. Russell, 473
U.S. 134, 148 (1985). The statute’s principal way of
protecting benefits is to impose strict fiduciary obli-
gations on those who control or manage benefit plans.
“The statute provides that not only the persons
named as fiduciaries by a benefit plan, see 29 U.S.C.
§ 1102(a), but also anyone else who exercises discre-
tionary control or authority over the plan’s manage-
ment, administration, or assets, see § 1002(21)(A), 1s
an ERISA “fiduciary.” Mertens v. Hewitt Assocs., 508
U.S. 248, 251 (1993).
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Whether an entity acts as an ERISA fiduciary turns
on the function the entity performs: As relevan_t
here, the statute prescribes that “a person is a fiduci-
ary with respect to a plan to the e:cte_nt ... he ... exer-
cises any authority or control respectmg managemer{t
or disposition of its assets.” 29 U.S.C. § 1002(21)(A')(1)
(emphasis added). Thus, for “every case charging
breach of ERISA fiduciary duty,” the “threshold ques-
tion is not whether the actions of some person em-
ployed to provide services under a plan adversely af-
fected a plan beneficiary’s interest, but w"hether that
person was acting as a fiduciary (that'; 1s, was per-
forming a fiduciary function) when takn}g the action
subject to complaint.” Pegram v. Herdrich, 530 U.S.
211, 226 (2000).

When assessing fiduciary status, the Department of
Labor has explained, “it is critical to distinguish be-
tween the ERISA plan itself (the adminisi.;ration'of
which by either the plan sponsor or an outside entity
confers fiduciary status on an individual or other en-
tity) and a provider of services to the ple:n ’(usuall)_f an
independent entity not subjcct_ to ERISA’s ﬁduc%ary
duty standards).” Brief for United States as Amicus
Curiae Supporting Petitioners at 9, Pegram v.
Herdrich, 530 U.S. 211 (2000) (No. 98-1949). As the
statute makes clear, the latter are fiduciaries only “to
the extent” they exercise “control” over plan “assets.”
It is well recognized, as the lower courts here ggreed,
that “mere custody” of plan assets is insufﬁmen_t to
establish “control” for purposes of ERISA ﬁd‘u(;lary
status. Pet. App. 122a; accord id. at Ha. _It is also
well recognized that whether funds tranm’mtted to a
service provider constitute “plan assets” turns on
“ordinary notions of property rights.” Under tl.us
anzilysis, ‘the assets of a welfar:_e plan_ gene_rally in-
clude any property, tangible or intangible, in which
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the plan has a beneficial ownership interest.” Id. at
7a-8a (citation omitted) (quoting U.S. Dep’t of Labor,
Advisory Op. No. 92-24A (Nov. 6, 1992), available at
1992 WL 337539, at *2).

A determination that an entity is an ERISA fiduci-
ary carries with it significant obligations. “Fiduciar-
les are assigned a number of detailed duties and re-
sponsibilities, which include the pProper management,
administration, and investment of [plan] assets, the
maintenance of proper records, the disclosure of spec-
ified information, and the avoidance of conflicts of in-
terest.” Mertens, 508 U.S. at 251-52 (internal quota-
tion marks omitted; alteration in original). The stat-
ute “makes fiduciaries liable for breach of these du-
ties, and specifies the remedies available against
them: The fiduciary is personally liable for damag-
es ..., for restitution ..., and for ‘such other equitable
or remedial relief as the court may deem appropriate,’
including removal of the fiduciary.” Id. at 252.

III. PROCEEDINGS BELOW
A. Factual Summary

Hi-Lex is an automotive supply company with ap-
proximately 1,300 employees, to whom Hi-Lex offers
a Health and Welfare Benefit Plan. Hi-Lex self-funds
benefits provided under the Plan, meaning that bene-
fits are paid from Hi-Lex assets rather than through
the purchase of insurance. BCBSM is a non-profit
entity that contracts to provide services for compa-
nies and organizations in Michigan like Hi-Lex that
provide self-funded health benefit plans for their em-
ployees. Pet. App. 2a.

Since 1991, BCBSM .has contracted to process Hi-
Lex employees’ healthcare claims and to submit pay-
ments to healthcare providers for those claims. Un-
der the parties’ contract, Hi-Lex sent money to
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BCBSM each week to cover its employees’ estimated
claims and to compensate BCBSM for its services.
The contract provided that BCBSM’s responsibilities
were “limited to administrative services for the pro-
cessing and payment of claims.” 6th Cir. App’x 11.
As the summary plan description! likewise explained
to Hi-Lex employees, BCBSM would, “[w]ith [Hi-
Lex’s] approval,” “review[] ... claims and pay[] bene-
fits from the money we [Hi-Lex] provide.” Id. at 750.
While a participant’s “initial claim” would be submit-
ted to BCBSM, Hi-Lex alone had discretion to consid-
er and resolve any disputed claims. Id. at 752-53.
The summary plan description further specified that
“Iblenefit payments ... are paid directly out of the
general assets of the Company,” and that “[t]here is
no special fund or trust from which self-insured bene-
fits are paid.” Id. at 746.

The parties’ contract also gave Hi-Lex access to dis-
counts that BCBSM had negotiated with its network
of providers—doctors and hospitals. Pet. App. 2a; id.
at 38a. Thus, by working with BCBSM instead of
paying providers directly, Hi-Lex was able to pay
substantially less in total claims, and substantially
less than Hi-Lex would have paid if it had engaged a
different claims administrator. The parties’ contract
did not, however, entitle Hi-Lex to any particular dis-
count.

Beginning in 1994, the parties’ annual contracts
expressly stated that BCBSM would collect a fee in
order to cover the costs of maintaining its provider
network. Pet. App. 123a; 6th Cir. App’x 10-11, 16.
The fee was calculated as a percentage of the amount

! The summary plan description is a document that ERISA

requires be provided to participants in employee benefit plans.
See 29 U.S.C. § 1024(h).

9

BCBSM paid to large acute-care hospitals—for ex-
ample, 13.5 percent with a $35 cap in the most recgnt
contract at issue. Specifically, the Administrative
Services Contract (“ASC”) between BCBSM and H1
Lex stated that Hi-Lex would be required to pay—in
addition to various other fees and costs—the
“Amounts Billed.” “Amounts Billed” was defined in
the ASC as “the amount the Group owed in accord-
ance with [BCBSM’s] standard operating procedures
for payment of Enrollees’ claims.” Pet. App. 123a; 6th
Cir. App’x 10. The ASC further provided that
BCBSM would collect a “Provider Network Fee” to
pay for the “establishment, management and
maintenance” of its provider network. 6th Cir. App’x
11. The contract then stated that “[tJhe Provider
Network Fee, contingency, and any cost transfer sub-
sidies or surcharges ordered by the State Insurance
Commissioner” would be “reflected in the hospital
claims cost contained in [the] Amounts Billed.” Id. at
16. Thus, charges submitted by certain hospitals
would be adjusted by both the amount of the dis-
counts BCBSM had negotiated and BCBSM’s access
fee. Both the discount and the fee would be reflected
in the “hospital claims cost” shown in the “Amounts
Billed” to Hi-Lex.

Hi-Lex renewed its contract with BCBSM every
year after 1994. After 2005, the contract became
even more explicit by adding language—which ap-
peared directly above the line for Hi-Lex’s ofﬁcgr’s
signature—stating that “[a] portion of your hospital
savings,” which the contract labeled “the ASC Access
Fee,” “has been retained by BCBSM to cover costs as-
sociated with the establishment, management and
maintenance of BCBSM’s participating hospital, phy-
sician and other health provider networks.” 6th Cir.
App’x 35-36. The 2007 contract used similar lan-
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guage, id. at 37-38, and BCBSM in that year began
explicitly stating the dollar amount of the access fees
it had collected in the previous year. See id. at 44
(specifying that Hi-Lex's payments to BCBSM includ-
ed $562,760 in access fees in 2006). The annual con-
tracts used similar terms until 2012, when Hi-Lex
signed a new contract adopting a different method of
calculating such fees. Pet. App. 48a.

B. State Court Litigation

The contract between BCBSM and Hi-Lex was a
standard Administrative Services Contract that
BCBSM used with other self-funded employer health
plans, including various governmental entities. One
of those governmental entities, Calhoun County,
Michigan, filed a similar suit against BCBSM in
Michigan state court.2 See Calhoun Cnty. v. Blue
Cross Blue Shield Mich., 824 N.W.2d 202 (Mich. Ct.
App. 2012), leave to appeal denied, 823 N.W.2d 603
(Mich. 2012). Calhoun County contended that
BCBSM had breached the Administrative Services
Contract and its state-law fiduciary duty by improp-
erly collecting network access fees. In particular,
Calhoun County contended that the contract did not
authorize BCBSM to collect access fees because “the
parties had not agreed to a price for the access fee
and, even if they had, defendant unilaterally charged
excessive fees in violation of the parties’ agreement.”
Id. at 206.

The Michigan Court of Appeals rejected Calhoun
County’s claims as a matter of law. It held that the
Administrative Services Contract “expressly provided
for the collection of additional fees,” and that “those

? Because ERISA does not apply to governmental employee
benefit plans, 29 U.S.C. § 1003(b)(1), Calhoun County could not
bring suit under ERISA.
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fees would be reflected in the hospital claims cost
contained in ‘Amounts Billed.” Id. at 210-11. The
court also rejected Calhoun County’s argument that
the contract was indefinite because it did not specify
the precise amount of “access fees” BCBSM would col-
lect. To the contrary, the court explained, the
amount of access fees BCBSM collected was “readily
ascertainable through defendant’s standard operating
procedures, and therefore plaintiff was obligated to
pay the fee to which it agreed.” Id. at 212.

For these reasons, the contract—which is material-
ly identical to the contract between Hi-Lex and
BCBSM—was sufficiently definite to authorize
BCBSM to collect the disputed access fees. Likewise,
BCBSM did not violate a fiduciary duty—if it had
any—when it acted consistent with its contractual
rights. Id. at 213. The Michigan Supreme Court de-
clined to review the appellate court’s decision. 823
N.W.2d 603. Subsequently, because it had held
BCBSM’s contract to be “unambiguous as a matter of
law” in its Calhoun County decision, the Michigan
Court of Appeals rejected similar claims in four more
cases raising the same claims under the same form of
contract. Cnty. of Bay v. Blue Cross Blue Shield, No.
307447, 2013 WL 6670894 (Mich. Ct. App. Dec, 17,
2013) (per curiam), leave to appeal dented, 846
N.W.2d 402 (Mich. 2014); City of Baitle Creek v. Blue
Cross Blue Shield of Mich., No. 311872, 2014 WL
547613 (Mich. Ct. App. Feb. 11, 2014) (per curiam):
Blue Cross & Blue Shield of Mich. v. Genesee Cnty.
Rd. Comm’n, Nos. 305512, 313023, 2013 WL 2662806
(Mich. Ct. App. June 13, 2013) (per curiam), leave to
appeal denied, 838 N.W.2d 554 (Mich. 2013); Cnty. of
Mudland v. Blue Cross Blue Shield, No. 303611, 2013
WL 2494983 (Mich. Ct. App. June 11, 2013) (per
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curiam), leave to appeal denied, 838 N.W.2d 557
(Mich. 2013).

C. District Court Proceedings

The present suit was filed when Hi-Lex allegedly
first discovered, after 17 years of signing contracts
with BCBSM, that its contract, like Calhoun
County’s, provided that BCBSM would collect a fee in
order to cover the cost of maintaining its provider
network. Hi-Lex asserted claims under ERISA and
state law. In connection with its ERISA claims, Hi-
Lex alleged that the fees BCBSM collected represent-
ed Hi-Lex plan assets, and that the contract did not
authorize BCBSM to collect them. According to Hi-
Lex, the absence of contractual authorization
transformed BCBSM into a fiduciary and made
collection of the fees “unilateral™—i.e., “self-dealing”
prohibited by ERISA. The remedy Hi-Lex sought was
a full refund of all fees paid back to 1994 with
interest and without any off-set for the many millions
of dollars in provider discounts Hi-Lex had obtained
through its contract with BCBSM.

The district court granted Hi-Lex partial summary
judgment, finding that BCBSM was an ERISA fiduci-
ary because it exercised “control” over Hi-Lex’s “plan
assets.” In the court’s words:

The [Administrative Services Contract] does not
set forth a dollar amount for the Disputed Fee,
nor does it set forth a method by which the Dis-
puted Fee is calculated. In short, it grants Blue
Cross discretion to determine the amount of the
Disputed Fee, and the record reflects that Blue
Cross did just that.

Pet. App. 124a.
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The court recognized that in Calhoun County, the
Michigan court had held that “the amount of the Dis-
puted Fee was ‘reasonably ascertainable,” Pet. App.
116a (quoting Calhoun Cnty., 824 N.W.2d at 212),
and had rejected an argument that BCBSM “unilat-
erally chargled] the Disputed Fees,” id. at 114a. But
the district court declined to give any weight to the
Michigan court’s interpretation of the contract be-
cause “Calhoun County was not an ERISA case.” Id.
at 116a-117a. The district court separately held that
the fees BCBSM collected were “plan assets,” because
BCBSM “could ‘earmark the funds’ that Hi-Lex ... al-
located to the plans.” Id. at 127a-128a.

Thus, the court determined that BCBSM was a fi-
duciary because it exercised “discretion” to unilateral-
ly determine its own fees for network maintenance,
then collected them from “plan assets.” This same
conclusion led the court to hold that BCBSM had vio-
lated ERISA’s prohibition on self-dealing: “Blue
Cross determined its own administrative fee and col-
lected it from plan assets. Plaintiffs need establish
nothing more to prove a violation of Section
1106(b)(1).” Pet. App. 131la. The court held that
BCBSM was not entitled to assert as a defense that
the fees it collected were “reasonable compensation”
permitted under § 1108(c)(2). Id. at 103a-108a.

The court found disputes of material fact as to
BCBSM’s liability for breach of the duty of loyalty
under 29 U.S.C. § 1104(a)(1), as well as its statute of
limitations defense. Pet. App. 132a-134a. The case
proceeded to a bench trial on those issues, both of
which the court decided in favor of Hi-Lex. Id. at
33a-102a. The court awarded Hi-Lex a refund of all
disputed fees collected by BCBSM between 1994 and
2011—more than $5 million—without any offset for
the millions of dollars in provider discounts Hi-Lex
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received as a result of its access to BCBSM’s provider
network. Id. at 96a, 100a.

D. Sixth Circuit Decision

The Sixth Circuit affirmed in all respects. Like the
district court, but in striking contrast to the court of
appeals in Calhoun County and the four other
Michigan Court of Appeals decisions following it, the
Sixth Circuit held that BCBSM’s actions were not
authorized under the terms of the Administrative
Services Contract, and thus did constitute a breach of
fiduciary duty under ERISA. It first held that
BCBSM was a fiduciary under ERISA, 29 U.S.C.
§ 1002(21)(A), because BCBSM supposedly exercised
“control” over “plan assets.” The court acknowledged
the well-recognized principle that “simple adherence
to a contract’s term giving a party ‘the unilateral
right to retain funds as compensation’ does not give
rise to fiduciary status.” Pet. App. ba. But it held
that BCBSM’s collection of the fees was an exercise of
“control” because the fees were supposedly
“discretionarily imposed.” Id. at 6a. The court found
such discretion even though it recognized that the
fees BCBSM collected were “part of the standard
pricing arrangement for the company’s entire ASC
line of business,” id., and even though from 2007
through 2011 Hi-Lex had been specifically informed
of the total amount of fees BCBSM had collected for
network maintenance. It found that the fees were
“discretionarily imposed” because BCBSM had, on
occasion, waived its contractual right to collect such
fees from other customers. Id. (“[TThe imposition of
the Disputed FFees was not universal.... [T]he Disput-
ed Fees were sometimes waived entirely for certain
self-funded customers.”). In other words, the fact
that BCBSM, like any party to any contract, could
choose not to exercise all of its contract rights in par-
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ticular circumstances gave rise to a fiduciary rela-
tionship. The court simply ignored the Michigan
Court of Appeals’ holding in Calhoun County that the
contract set forth a “reasonably ascertainable”
amount of fees that BCBSM was authorized to collect.

Second, the court held that the fees BCBSM collect-
ed were “plan assets”—i.e. property in which the Plan
held a beneficial interest, rather than contract pay-
ments giving rise to a contract right. Pet. App. 7a-9a.
This was so even though BCBSM had contracted only
with Hi-Lex—mnot the Plan. And it was so despite Hi-
Lex’s express statements in Plan documents that
“[blenefit payments” under the Plan were “paid
directly out of the general assets of the Company,”
and that there is “no special fund or trust from which
self-insured benefits are paid.” 6th Cir. App’x 746.3
The court reached this result because, even though
the summary plan description provided that Hi-Lex
had authority to establish all eligibility rules for the
plan and to make all final claim determinations, the
plan documents made “clear that enrollees must
make their initial benefit claims to BCBSM, which
has both the funds and the discretion to pay claims.”
Pet. App. 8a. The court thus held that the relevant
documents created an “understanding that BCBSM
in its role as TPA [third-party administrator] would
be holding funds to pay the healthcare expenses of
Plan beneficiaries.” Id. at 8a-9a.

31In 2002, several years into the parties’ contractual relation-
ship, Hi-Lex began requiring its employees to make contribu-
tions to the Plan. Employee contributions, however, represented
only a small fraction of the total funds Hi-Lex sent to BCBSM,
and only after 2002. Thus, as the Sixth Circuit recognized, the
“pertinent question” in this case is “whether the employer con-
tributions that Hi-Lex sent to BCBSM must also be considered
plan assets.” Pet. App. 7a.
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Finally, the court held that by collecting fees as au-
thorized by the contract, BCBSM had engaged in
“self-dealing” and breached its fiduciary duty under
29 U.S.C. § 1106(b)(1). Pet. App. 17a-18a. The court
affirmed the district court’s order that BCBSM repay
in full the disputed fees—without regard to whether
those fees were reasonable compensation for network
access services BCBSM provided to Hi-Lex (services
that Hi-Lex continues to purchase from BCBSM to-
day). In particular, BCBSM was not permitted to re-
tain any portion of the fees as “reasonable compensa-
tion” under 29 U.S.C. § 1108, even though that provi-
sion expressly states that payments for “reasonable
compensation” are “not prohibited by section 1106.”
Id. The court recognized that, with this decision, it
joined the Third and Ninth Circuits in splitting from
the Eighth Circuit’s decision in Harley v. Minnesota
Mining & Manufacturing Co., 284 F.3d 901, 908-09
(8th Cir. 2002). Pet. App. 18a.

REASONS FOR GRANTING THE PETITION

I. THE SIXTH CIRCUIT'S CONCLUSION
THAT BCBSM IS AN ERISA FIDUCIARY IS
CONTRARY TO DECISIONS OF OTHER
CIRCUITS AND OF THIS COURT.

Before the district court’s decision below, the Mich-
igan Court of Appeals held that under standard, state
law contract principles, BCBSM’s Administrative
Services Contract is valid and definite, providing for
contractual compensation to BCBSM that is “readily
ascertainable” in amount. Supra, p. 10-12. The dis-
trict court declined to follow any part of that deci-
sion—not because ERISA’s language or policy re-
quired a different result, but because “Calhoun Coun-
ty was not an ERISA case. It involved state law con-
tract and tort claims, and was decided under state
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common law.” Pet. App. 116a. The Sixth Circuit
simply ignored the Michigan state court’s interpreta-
tion of the contract altogether. It held—without re-
gard to Calhoun County's judgment to the contrary—
that the disputed fees “were discretionarily imposed”
on the theory that BCBSM could have “waived” its
right to fees, and thus did something more than exer-
cise its express contractual right to collect the fees.
Id. at 6a.

The lower courts’ disregard for the Michigan court’s
interpretation of the contract marks a departure from
this Court’s instructions. To be sure, evaluation of
plaintiffs ERISA claim is a matter of federal, not
state, law. Nonetheless, this Court has consistently
explained that federal courts should not disregard
“readily applicable” state law that could appropriate-
ly fill the “interstices” of federal law. Kamen v. Kem-
per Fin. Servs., Inc., 500 U.S. 90, 97-98 (1991). In-
stead, “federal courts should incorporate state law as
the federal rule of decision, unless application of the
particular state law in question would frustrate spe-
cific objectives of the federal programs.” Id. at 98 (in-
ternal quotation marks and alterations omitted). See
also O’'Melveny & Myers v. FDIC, 512 U.S. 79, 87
(1994) (“[Clases in which judicial creation of a special
federal rule would be justified .... are ... few and re-
stricted’.... Our cases-uniformly require the existence
of [a significant conflict between some federal policy
or interest and the use of state law] for recognition of
a federal rule of decision.”); Atherton v. IFFDIC, 519
U.S. 213, 218-19 (1997); Boyle v. United Techs. Corp.,
487 U.S. 500, 507 (1988).

Had the Sixth Circuit followed this approach, it
would have had to explain why ERISA required it to
depart from the Michigan court’s interpretation of the
Administrative Services Contract. The Sixth Circuit




